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PETITION F'OR REYIEW

Pursuant to 40 C.F.R . S t24.lg,the District of Columbia Water and Sewer

Authority ("WASA") submits this Petition for Review (.?etition,) to contest certain

conditions in the Decetnber l6,2}04modification to the above referenc€d NPDES

Permit issued to WASA for the Blue Plains Advanced Wastewater Treatnent plant

("Blue Plains') and the District of columbia's sepmate and combined sanitary sewer

systems ('?ermit').

WASA seeks review of a final determination by the United States Environmental

Protection Agency, Region III ("EPA'), to modift the permit to incorpoirate certain

conditions governing wASA's combined sewer system. As explained below, the

contested conditions arcpafiof WASA's combined sewer overflow..phase II,, permit.

WASA respeclfully submits that the,issues raised in this appeal present importantpolicy

considerations that the Board should review..
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Copies of the modified Permi! the Fact Sheet, and EPA's Response to Comments

accompanying the permit modification are attached to and incorporated in this petition as

Exhibit A. EPA issued the draft permit modification for public notice on March 1g,2004,

and WASA submitted written comments on the draft permit modification on April 16,

2004. A copy of WASA's comments is attached to and incorporated in this petition as

Exhibit B.

INTRODUCTION AI\D BACKGROUND

A. Applicable provisionS of EpA's CSO policv

The issues Bised in this appeal call for an analysis of whether certain conditions

included the combined sewer overflow "Phase II" portion of the December 16,2004

perrnit modification conform to EPA's 1994 Combined Sewer Overflow Con&ol policv

("CSO Policy'' or "policy'')r.

The CSO Policy, which was incorporated into the Clean Water Act in 2W0,2

. rE resents a cornpreheruive national strategt to ensure
that municipalities, permitting authorities, iater quality
standards authorities and the public engage in a iompreheruive
and coordinated planning efort to achieve cost effeitive'cso controls that urtimatery meet appropriate hiarth
and environmenta I obj ectives

56 Fed. Reg. 18,688.

The Policy generallyprovides that communities with combined sewer overflows

("CSos") must comply with the technology-based and water quality-based requirements

of the Clean Water Act ("CWA"). The technology-based requirements for combined

sewer systerns ("CSS') are known as the Nine Minimum Controls (.?rIMCs'). The NMCs

tu.s' ePA Office of water, cso Policy. EPA 830-8-94-001 (April tgg4),sgFed. Reg. 186g8 (fur. 19,
^lee4)
. 91"- Water Act $ 402(q), 33 u.q'g. $ 1342(q). Wet Weather Water Quality Act of 2000, pub. L. No.106-554, 1 14 Stat. 2763 (Dec. Zt,2O0O).



consist of a wide variety of best management practices tailored to the site-specific

characteristics of individual combined sewer systons, and are intended to reduce, to the

extent possiblg CSO pollutant loads pending development and implementation of Long

Term CSO Conhol Plans ("LTCPs") that provide for cornpliance with the water quality-

based requirements of the CWA. CSO policy at II.B.

The Policy provides for compliance with the water quality-based requirements of

the CWA through the development and implqnentation of LTCps. CSO policy at II.C.

LTCPs consist of a number of elements, but their ultimate purpose is to indenti& the

controls needed to prevent CSS discharges from causing or contributing to violations of

applicable water quality standards. The CSO Policy allows communities to develop their

LTCPs using grther a'lresumption" approach or a,.demonstation'approach. cso

Policy at II.C.4. Communities selecting the presumption approach can choose from

among three control altematives which are'lresumed" to meet water quality standards so

long as the presumption is reasonable in light of the available data CSO policy at

ll.C.4.a- Communities selecting the dernonsfation approach must show through data

collection and modeling perfonned during LTCP developnent that the selected conhols

are projected to meet water quality standards following LTCP implernentation. CSO

Policy at II.C.4.b. Under either approactr, CSO communities must ultimately show

through post-construction water quality monitoring and assessment that the CSO

discharges rernaining after LTCP implemenfation are not causing or contributing to

violations of applicable water quality standards.

The Policy also establishes a two-phased permitting approach. CSO policy at

IV.B. Phase I permits are issued to CSO communities in the initial stages of their CSO



progfilms, and generally contain (1) requirements to implement the NMCs, and (2)

schedules to develop and submit LTCPs to the permitting authorities. CSO policy at

ry.8.1. Phase II permits are issued to CSO communities following completion of their

LTCPs and thepermitting authority's determination that the LTCP meets the

requirements of the selected approach. The CSO Policy calls for Phase II permits to

contain the water quality-based requirements for the CSS based on the selectd conkols

in the LTCP. CSO Policy at tV.B.2. These requireme,lrts and their specific application to

WASA's CSS and LTCP are discussed in detail below.

B. WASA's lVastewater Collection and Treatment Svstem

WASA is an independent authority of the Governme,lrt of the Disfiict of

Columbia. It was created in 1996 by the United States and the Government of the District

of Columbia to provide drinking water to the residents of the District of Columbia and

regional wastewater collection and heafinert to citizens and businesses in the

metropolitan Washington, D.C. area. Prior to l996,both Blue Plains and the Dishict's

wastewater collection syste,m were operated by the District of Columbia government.

WASA operates the wastewater collection and treafinent syste,m for the Disfrict of

Columbia. Blue Plains selves portions of surrounding areas including suburban Virginia

and Maryland in addition to the District of Columbia.3 The service area for Blue plains

covers approximately 735 square miles. Approximately one-third of the wastewater

collection systern in the District of Columbia consists of combined sewers, which convey

both sanitary wastewater and storm water. The combined sewer syst€rn serves the central,

3 Blue Plains treats all of the wastewater generated in the Distict of Columbia, approximately 90 percent of
the wastewater generated in Montgomery County, Maryland, approximately 50 percent of thi wastewater
generated in Prince George's County, Maryland, and approximately 15 p€rcent of the wastewater generated
in Fairfax County, Virginia.



olderportions of the District and covers about 20 square miles. Approximately 66 percent

of this area drains to the lower Anacostia River,.with the remainder to the potomac River

and Rock Creek. There are 53 active CSO outfalls listed in the Permit. When the capacity

of the combined sewer system is exceeded during storms, the combined excess flown

which is a mixture of wastewater and storm water, is discharged to the receiving streams

through the CSO outfalls.

, 
Blue Plains is designed to provide advanced wastewater treafine,lrt (complete

treahen$ and excess flow treatment during CSS flow (wet weather) conditions. Flow

receiving complete treatment is discharged from Outfall 002 and flow receiving excess

flow treatnent is discharged from Outfall 001. The complete heafrrent facilities have

capacity for an arurual average flow of 370 million gallons per day ('?ngd,,) and a four-

hour peak rate of 74}mgd during wet weatherconditions. After four hours of wet

weather event peak flow, the complete heatnent facilities have capacity for 5l l mgd.

The excess flow treatnent facilities comprise primary treahrent and chlorination and

dechloiination with a capacity of 336 mgd that is discharged from Outfall 001. Outfall

001 is a wet weather outfall and discharges only when wet weather conditions exist.

C. WASA's Lonq Term CSO Control plan

With financial assistance from EPA, and after implementation of an extensive

monitoring and modeling program that was endorsed by EPA, local regulators and

representatives of the environmental community, WASA completed its LTCp Final

Report in July 200iD a dsubmitted it to EPA and the District of Columbia Deparfrnent of

Health ("DoH") in early August 2002 for these agencies' review and approval.



WASA's LTCP was developed in strict accordance with the CSO policy. During

development of its LTCP, WASA characterizedo monitored, and modeled its combined

sewer system, considered sensitive areas, evaluated a wide range of control alternatives,

and ultimately selected as its control program a separation, storage, conveyance, and

treafrnent systern under the "demonstration" approach discussed above.

The LTCP calls for the construction and operation of an extensive underground

funnel systern that will capture combined excess flow during and following rainfall

events. The LTCP also calls for use of wet weather capacity at Blue Plains to fieat excess

flow not captured by the tunnels. As wet weather flows to Blue Plains begin to recede

following rainfall, capacity at the plant will be used to ernpty the tunnels. Approximately

$860 million in treafinent plant and system upgrades are currently under design or

construction, and when these upgrades af,e completed in 2008, Blue plains is projected to

have the capacity to freat a four-hour peak rate of 1076 mgd during wet weather events.

When fully implerrented, the selected controls in WASA's LTCp will reduce CSO

discharges by approximately 96 perce,nt over uncontrolled levels based on the average

wet weather condition at an estimated cost of $1.265 billion in 2001 dollars. CSO

discharges will continue following LTCP impleinentation" but theywill be few and far

betwee'n.

As provided in the cSo policy and its implementing guidances, WASA

developed its LTCP and designed the selected CSO controls around averagerainfall

conditions. See, e.g., CSO Policy atlV.B.z.c. CSO discharge and insteam data collected

during an extensive monitoringprogram were used with mathematical models of the CSS

and CSO receiving waters to characterizethedischarges from the CSS and their impacts



on the receiving waters. The models provide dynamic and continuous simulation of the

CSO discharges and their water quality impacts. Based on rwiew of 50 years of rainfall

datq the years 1988 ,lgSg,and 1990 were selected as representative of the climatic

conditions for the wet wedther events causing CSO discharges and their impacts on the

receiving waters. Average design conditions were developed from these representative

climatic conditions. The models and the average design conditions were then used by

WASA for the LTCP.

As reflectd in the fact sheet accompanying the permit modification, both EpA

and DOH have formd that following implementation of the selected confrols in the.LTCp,

the remaining cSo discharges from wASA's csS are not expected to cause or

contribute to violations of the appticable District of Columbia water quality standards or

contribute to impairment of the designated uses of the receiving waters. Fact Sheet at l5

(Exhibit A).As provided in the CSO Policy, however, this standards compliance

determination must be confirmed through post-constnrction monitoring. CSO policy at

IV.B.2.d.

D. Total Maximum Dailv Loads

Together, DOH and EPA have approved a number oftotal maximum dailyloads

("TMDLs") which establish waste load allocations ("WLAs') for the CSO discharges

from WASA's CSS. These include TMDLs for BOD, TSS, bacteriq oil and grease, and

organics for the Anacostia River, TMDLs for organics and metals for piney Branch, and

TMDLs for organics, bacteria" and metals for Rock Creek. For purposes,of this petition,

it is important to note thdt all of these TMDLs, with the exception of the piney Branch

TMDLs, were developed using.the same dat4 models and average design conditions usd



to develop WASA's LTCP. ,EPA and DOH have also determined that the selected

conhols in the LTCP will comply with the CSS WLAs in these TMDLs. Exhibit A to

WASA Comments (Exhibit B); Fact Sheet at 15 (Exhibit A).

THE PHASE II PERMIT CONDITTONS

' The CSO Policy lists seven requirements that should be included in Phase II

permits. Policy at IV.B.2. Of these requironents, only the requirement at IV.B.2.g. is

relevant to the issues raised in this appeal. This requirement states, in relevant part, that

Phase II permits providing for implerrentation of the selected conhols in LTCps

employing the demonshation approach should include

fwJater quality-based eftIuent limits under 40 cFR sections
122-44(d)(I) and 122.44(k), requiring, at a minimum, compliance
with, no later than the date allowed under the state's wes, the
numeric perforrnance standardsfor the selected CSO controls, based
on average design conditions specifying ...iv. perfortnance standards
that are consistent with II.C.4.b.of the policy.

CSO Policy atI\/.8.2.e. CSO Policy $ II.C.4.b., which is referenced in IV.B.2.c., sets

out four criteria that must be satisfied by permittees seeking to use the demonstration

approach. Of these criteri4 only the criterion at II.C.4.b.ii. is relev-ant to the iszues raised

in this appeal. This criterion states that permittees wishing to ernploy the dernonstration

approach should demonstate that:

[tJhe cso discharges remaining after implementation of the
planned control progi,am wilt not preclude the attainmint of
WQS or the receiving waters' designated uses or contribute to
their impainnent. where wes and designated uses are not met
in parl becatne of natural background conditions or pollution
sources other than csos, a total rnaximum daily load, including
awasteload allocation and a load allocation, or other means sioutd
be used to apportion pollutant loads.

Policy at II.C.4.b.ii.



Taken together, these two CSO Policy sections establish a two-step process for

developing and including water quality-based effluent limits in Phase II permits where

the permittee employs the demonsfiation approach in its LTCP. The first step is for the

permitting authority to find that the planned control program meets the demonshation

approach criteria at CSO Policy $ II.C.4.b, including a finding that the CSO discharges

reinaining after implanentation of planned conhol progriun will not preclude the

attainment of water quality standards or the receiving watetrs' designated uses or

contribute to their impairment. Once the permitting 4uthority has determined that the

selected controls will meet the uiteria at CSO Policy $ II.C.4.b. ( including the standards

compliance detennination required by that section), purnrant to CSO policy g fV.B.2.c.,

the permitting authority must then develop.and include in the permit, numeric

performance standards for the selected controls, based on average design conditions that

are consistent with CSO Policy $ II.C.4.b.

EPA followed this two-step process in modiffing WASA's pennit to include the

Phase II permit conditions. First, it found that WASA's planned control program and

selected conhols satisfied the qiteria at CSO Policy g II.C.4.b., including a specific

finding by EPA that "WASA has de,rnonsfrated, pursuant to Section II.C.4.b. of the 1994

CSO Policy, that the CSO control program will not preclude attainment of WeS or the

receiving waters designated uses or contribute to their impairment." Fact Sheet at 15

(Exhibit A). Then, pursuant to cso policy g rv.8.2.c., EpA developed performance

standards for the selected CSO confrols, based on average design conditions, that were

consistent with its standards compliance determination under CSO policy $ II.C.4:b., flrd



included these performance standards at Sections III.C.A.3.- 9., of the permit.a These

performance standards, therefore, constitute the water quality-based efTluent limits under

40 cFR r22.44(d)(l) and t22.4aft) that are called for in cSo policy g IV.B.2.c.

Having concluded tbat WASA's selected CSO conftols will comply with the

District's water quality standards, and then established perfomrance standards in Section

ru.C. of the Permit based on the selected controls, EPA has necessarily concluded that if

WASA complies with the performance standards, the discharges from WASA's CSS will

not cause or confribute to violations of water quality standards.

With the excqrtion of EPA's failure to include an implementation schedule in the

Permit, WASA believes that the performance standards in Sections III.C.A.3.-9. of the

Permit conform to the CSO Policy's directive that permitting authorities should include

water quality-based effluent limits in Phase II permits. Unfortunately, however, EpA did

not stop with these perforrrance standards, but went on to add Section III.E. to the

Pef,mit, entitled "Watetr Quality-Based Requireure,nts for CSOs." In doing so, EpA added

requirements to the Permit &at do not conform to the CSO Policy, that conflict with the

performance standards in the P€rmit, and that unfairly expose WASA to multiple

liabilities for the same acts wen if WASA meets the perfonnance standards in the permit.

Whe'n it incorporated the CSO Policy into the Clean Water Act at section 402(q),

Congress gave EPA clear direction with respect to its CSO permitting responsibilities.

Section 402G)Q) provides, in relevant part, that "[e]ach permit ... issued pursuant to this

chapter after Decemb er 21,2000 for a discharge from a municipal combined storm and

sanitary sewer shall conform to the Combined Sewer Overflow Policy signed by the

{ Sections m.C'A.3, 5, 6, '1 
, and 9 are numeric perfomance standards under 40 CFR 122.44 (d)(l ), while

Section III.C.A.4. is a best management practicis performance standard under 40 CFxl22.U (k1. section
[I.c.A.8. is the reporting requirement for the performance standards.
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Adminishator on April ll,1994.- 33 U.S.C. g 1342 (qxl). Therefore, permit conditions

that do not conform to the CSO Policy, violate Section 402(q)of the Clean WaterAct

and reflect clearly erroneous conclusions of law.

CHALLENGED PERMIT CONDITIONS AND GROUNDS FOR REYIEW

A. The Water Quality Standards Compliance Requirement in Section
rlr.E.l. Does Not conform to the cso poticy, and, Thereforeo
violates section 402(q) of the clean water Act and is a clearly
Erroneous Conclusion of Law.

section III.E.I, of the Permit requires that wASA's cso discharges

shall be of sufficient quality that surface waters shalr befree
from substances in amounts or combinations that do any of the
following: settle tofonn objectionable deposits; float as debris,
sc"ttm, oil, or other matter to fonn nuisanrces; produce objectionable
odor, color, tqste or turbidity; cause Wury to, dre toxic to, or produce
adverse physiological or behavioral ehanges in humans, plants or
animals; produce undesirable or nuisance aquatic life or result in
the dorninance of nuisance species; or impairthe biological community
that naturally occurs in the waters or depends on the watersfor its
survival and propagation. .

Section III.E.I. is a recital of the narrative water quality standard in Section I 104,1 of the

District's water quahty standards, and therefore, incorporates this standard as a

requireure,lrt of the permit.

As discussed above, CSO Policy $ tV.B.2.c. specifies the water quality-based

requirements that should be included in Phase II permits. Section III.E.l. is, without

question, a water quality-based requirement. Therefore, in order to oonform to the CSO

Policy, Section III.E.1. must be authorized by and consistent with cso policy g

IV.B.2.c..

The only kind of water quality-based effluent limits specificallymentioned in

CSO Policy $ tV.B.2.c. are "numeric performance standards for the selected CSO



conhols." Section IV.B.2.c. does state that the performance standards are the

"minimum" watetr quality-based effluent limits that must be included in phase II permits.

Thaefore, EPA can include water quality-based effluent limits in addition to the numeric

performance standards specifically mentioned in IV.B.2.c. as long as they conform to the

CSO Policy.s Howerrer, where not expressly authorized by the Policy, such additional

limits can conform to the Policy only where they are shown to be necessary to achieve

the goals and purposes of the policy; namely to meet the water quality-based

require,lnents of the Clean Water Act. CSO policy at I.A.

In this case, as discussed above, EPA found that the selectd contols in WASA's

LTCP will meet the District's wat€trqualityskndards and designated uses and has

included in the Permit performance standards for the selected conffols that, when

achieved, will provide for compliance with the standards and designated uses. Therefore,

it was not necessary for EPA to include Section III.E.1. in the P€nnit in order to mect the

water quality-based requireurelrts ofthe Clean Water Act because the Permit includes the

performance standards specifically called for in CSO Policy g IV.8.2.c.. Section III.E.l.

serves no pu{pose other than to unfairly expose WASA to permit non-compliance, and,

therefore, does not conform to the policy and violates cwA $ 402(d.

Section III.E. exposes WASA to enforcernent and potential liability for violations

of the District's narrative standard after implementation of the selected CSO conhols

even if WASA meets ttre performance standmds in the Permit and even though EpA has

determined that the these same performance standards provide for compliance with this

5 For exa*ple, EPA included an additional water quality-based effluent limit in the permit in the form of
P". P*l management practices performance standard in Section III .C. A.4. Such a limit is authorized by the
Policy becaugs i1 imroses controls not covered by the numeric performance standards, and, therefore, 

'

supplements the numeric performance standards.
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very same water quality standard. Thus, by including Section III.E.l.in the Permit, EpA

is, in effect, taking the position that "although it (.EpA') has concluded that the

performance standards derived from the selected controls in WASA's LTCp will provide

for compliance with the Dishict's narrative standard, if it ('EPA') is wrong WASA will

be held liable for any resulting non-compliance with the Permit." Surely Congress did

not intend such a result when it incorporated the Policy into the Clean WaterAct.

In its comments on the draft penrut modificatiora WASA voicd the same

objections to the same Section III.E.l, which at that time, included a different standards

compliance requirement that incorporated both the narative and numeric standards into

the Perrrit. ,See WASA Comme,nts, Attachment 3 at9 (Exhibit B). In the final permit

modification" EPA changed the requirement in Section III.E.l. to include only the

narrative standard. In its response to WASA's comments, EPA states that it disagrees

with WASA's assertion that a general standards incorporation fails to conform to the

CSO Policy, and cites the reference to 40 CFF. 122.M(dXl) in Section IV.B.2.g. as the

basis for the require,rnent. Section ll2.M(d)(l) provides that EpA must include any

requirement in a permit necessary to achieve water quality standards including State

narrative criteria for water quality. EPA asserts that 40 CFP. 122.44(.dxl) gives it the

authority to include the narrative standards requirement in Section III.E.I because it has

detennined that WASA's'CSO discharges have the reasonable potential to cause or

contribute to non-attainment of the nanative standard at the time ofpermit issuance.

Response to Comments at 20 (Exhibit A).

There are several flaws in EPA's position First, as specifically directed by

Section IV.B.2.c. of the CSO Policy Sections III.C.A.3.-9 of the Permit already include



water-based effluent limits under 40 CFR 122.44(d)(l) in the form of performance

standards which EPA has determined will both aftain both the narrative and numeric

standards. Accordingly, there is no basis or need for the standards compliance

requirement in Section III.E.1. other than to unfairly expose WASA to potential liability

not only for actions beyond its conhol, but also for no less than two permit violations for

the same act should EPA fail to comply with the performance standards in the permit.

Moreover, everr if 40 CFF. 122.4(dxl) did give it the authority to include a narrative

requireurelrt zuch as that in Section III.E.l., as EPA asse,rts, this authority would exist

only where EPA has shown that such a requirement is necessary to comply with water

quality standards. EPA has offered absolutely no explanation for thsneed to include

Section III.E.I .in the Permit other than its baseless assertion that it is required by a0 CFR

122.44 (dX1).

Second contrary to EPA's assertion, Section fV.B.2.c.'s refere,nce to 40 CFR

122.M(d)(l) does not authorize or direct it to simply engage in a wholesale incorporation

of the District's narrative standard. It is clear from the overall stnrcture of the Policy that

EPA, and later, Congress, intended; among other things, that permitting authorities use

the LTCP process to first require the development of a planned control progfim thatis

projected to meet water quality standards and then fashion water quality-based

perfonnance standards derived from the planned control program that gave CSO

communities clearly defined targets and a reasonable opportunity to meet their standards

compliance obligations before investing hundreds ofmillions of dollars on LTCP

implementation.6 Further, there is nothing in the Policy to suggest that EPA and Congress

6 The Policy draws a clear distinction between the water quality-based requirements to be included in phase
I permits and the water quality-based requirements to be included in Phase II permits. CSO policy

l 4



intended to needlessly punish CSO communities by holding thern liable for failing to

meet a general standards obligation even if they comply with the CSO performance

standards in their pe,l:nits.

Third, EPA's posifion, if sustained, would effectively write Section [V.B.2.c. out

of the CSO Policy because EPA already had the authority to include water quality-based

effiue,nt limits necessary to meet narrative criteria at the time the CSO policy was

adopted. It must be relnenrbered that the CSO Policy did not constitute independerrt legal

authority at the time it was adopted. Consequently, the refere,nce to 40 CFR 122.44(d6l)

in the first sentence of Section ry.n.2.c. simply cites EPA's legal authority to include

water quality-based effluent limits in pennits. The remainder of Section IV.B.2.c. sets

forth how those limits are to be expressed; namely, as perfomrance standards d€rived

from the selected contols, not as a wholesale incorporation of the narative standard.T

Fourth,40 CFR l22.44does not authorize srmply incorporating the nalrative

standard into perrnits as EPA did io Section III.E.I. Section 122.44(d)(ly(vi) lists three

options available to EPA for establishing efiluent limits where the State has not

established water quality c'riteria for the specific chemical pollutant that is found to be

causing or confribiltrng to an excursion above a narative criterion. Incorporation of the

$IV.B.l.c. provides that Phase I permits should contain a "narrative limitation" providing for compliance
with applicable water quality standards. The Policy's Phase II permit provisions at tV.B.2.c. contain no
such provision, reflecting the fact that such a narrative limitation is noi needed following LTCp
development and selection of the control program. 

-'--e -- --

' As discussed above, the reference in Section tV.B.2.c. to requiring "at a minimum" compliance with the
performance standards does appear tg authorize water quality-based effluent limits in addition to the
performance standards. At the very least, however, any addiiional limitations would have to be consistent
with the performance standards. In this case, there is a basic conflict between Permit sections III.c.A.3.-g.
(performance standards) and III.E.l. (narrative standards) because, as explained above, WASA could
gonplv with the performance standards, but still violate the narrative standard following i4plementation of
tE _selected contols if post-construction monitoring does not confirrn the modeled comlfance in tne
LTCP.
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narrative qiterion into the permit as EPA did in this case is not among the options listed

in 40 CFR r22.M(d)(rxvi).

Fiffh, CSO Policy $ IV.B.2.c. refers to "effluent limits" under 40 CFR 122.44

(dxl), but Section III.E.l.is not an efflue,nt limit or effluent limitation for purposes of 40

CFR 122 . "Effluent Limitation" is defined at 40 CFR 122.2 to mean "any restriction

imposed ... on quantities, discharge rates, and concenfrations" of pollutants discharged

forur point sources. Although Section III.E.l. is a requirement goveming the "quali!y', of

CSO dischtrgs, it is not an effiueirt limit or limitationbecause it imposes no restriction

on the "quantities, discharge and concentrations" of the pollutants dischmged.

Rather, it expresses the instream water quality conditions that must be maintained or

avoided by the CSO discharges without speciffing a limitation of any kind on the

discharge. In effec! Section III.E.l. makes WASA responsible for maintaining the

prescribed insheam water quality conditions,leaving it to WASA to figure out the

effiuent o'quantities, discharge rates, and concentrations" it must maintain in order not to

violate the condition.

Finally, the requirernent imFosed on TvVASA by Section III.E.1 .is so vague and

undefined that it fails to give WASA fair notice of its legal obligations and, therefore,

violates fundamental principles of due process, and therefore, is unconstifutional.

[AJ regulation[J which atlowfsJ monetary penalties against those
who violate [it|, ... must give ...fair warning of the conduct it
prohibits or requires, and it must provide a reasonably clear
standard of culpability to circumscribe the discretion of the
enfurcing authority and its agents.

see First American Bankv. Dole, 763 F.2d 644,651n.6 (4th cir. l9g5) (quoting

Diamond Roo/ing co. v. osHRC, szlF.2d645,64g(5th cir. 1976)). see also united

l6



states v. Hoechst celanese corp.,128 F.3d 2r6,2241+ft cir. 1997), cert. denied,524

u.s.9s2 (lee8).

Section III.E.l. fails to meet this standard by any measure.

B. The TMDl-derived Effluent Limits in section rrl.n.z. Do Not
conform to the cso Policy, and, Therefore, violate section a02(q) of
the clean water Act and is a clearrv Erroneous conclusion of Lam

Section LII.E.2. requires the discharges from WASA's CSS to complywith the

specified CSO waste load allocations ("WLAs') derived from TMDLs that have been

developed for the Anacostia River, Piney Branctr, aod Lower Rock Creek. WASA

objected to this condition in its comments on the draft permit modification" asserting that

it does not confomr to the CSO Policy. WASA Comments at 9 and l0 (Exhibit B). The

Fact Sheet accompanying the permit modification reveals that EpA included the WLAs

as effluent limits based on its effoneous conclusion that the refere,nce to CSO policy $

II.C.4.b. in Policy $ IV.B.2.c.iv. "provides for the use of ...[TMDL5] ... and wasteload

allocations in establishing performance standards" under the dernonstration approach.

Fact Sheet at 16 (Exhibit A). These CSO Policy sections.make no such provision. Section

IV.B.2.iv. provides that where the de,monsfration approach is errployed, phase II permits

should contain performance standards and requirements that are "consistent" with Section

II.c.4.b. of the Policy. Section II.c.4.b., in tum, sets out the criteria that cso

communities using the demonstration approach must satisft in order to make a successful

dernonstration.

Reference to the specific wording in Section II.C.4.b.ii. (quoted above) reveals

that it has two parts. The first part requires permittees to dqmonstrate that the,.CSO

discharges remaining after implernentation of the planned control program will not
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preclude the attainment of WQS or the receiving waters' designated uses or contribute to

their impaiment." The second partprovides that "[w]here WQS and designated uses are

not [being] met in part because of natural background conditions or pollution sources

other than CSOs, a total maximum daily load, including a wasteload allocation and a load

allocation or other means should be used to apportion pollutant loads.', It is clear from the

plain language of Section II.C.4.b.ii. that the criterion that the permittee must satisfu is in

the first part of the section, and that the second part simply describes how the

de'rnonsfration can be made where nattral background or other pollution souroes are

contributing to the impairmeirt. In this case, the record shows that WASA was able to

make the water quality standards dernonsfration required by Section II.C.4.b.ii., in part,

through the use of the cso lvt As in the TMDLs. WASA comments, Ex. A to

Attachment 3 (Exhibit B). That demonstration, in firnr, was the basis for the perforurance

standards now in the Permif which means that EPA has concluded that WASA will

complywith the wLAs ifit complies with theperformance standards.

Based on the above, it is clear that the TMDl-derived effluent limits in Section

III.E.2. also suffer from many of the same flaws as Section III.E.I., and thereforg fail to

conform to CWA $ 402(q) and are unlawful and clearly eron@us. First, since the

perfonnance standards required by cso policy g rv.B.2.c. alreadyprovide for

compliance with the water quality standards, the limits in Section III.E.2. of the permit

are not needed, and therefore, are not authori zdby either CSO Policy $ tV.B.2.c. or 40

CFRl22.44(dxl). Second, the standards compliance determination is based on modeled

projections and so it is possible that WASA could comply with the performance

standards, but fail to comply with the effluent limits in Section III.E.2.based on the
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results of post-construction monitoring. The Policy clearly contemplates that should this

occur' the appropriate rernedy is a requirement to design and install whatever additional

conhols are needed to comply with water quality standards, not an enforcement action for

non-compliance with the permit. CSO policy g IV.B.2.g.

C. The TMDl-derived Effluent Limit Monitoring Requirements in
Section III.E.3. are Clearly Erroneous and Arbitrary and Capricious
Because They Provide for Measuring Compliance with the Eifluent

The final permit modification contains the same erroneous method for measuring

compliance with the TMDl-derived effluent limits that WASA objectd to in the draft

p€nnit modification. wASA comments, Attachment 3 at l l & 12 (Exhibit B). As

discussed above, the mathematical models that were used to develop both the TMDLs

and WASA's LTCP are based on the climatic conditions for the average of 1988, 1989,

and 1990, which rqtresent wet, dry, and average rainfall years. The documentation

supporting the TMDLs identiff the average of these years as the critical environmental

condition for establishing a WLA for the CSOs. The WLAs allocated to the CSO

discharges that will remain following imple,mentation of the selected controls in WASA,s

LTCP are the average annual values'of the three-yearperiods. It is these WLA' that EpA

uses rN efflue,nt limits in Section IIl.E.2.of the pemrit.

Following LTCP impleinentation, actual loads discharyed from the remaining

CSOs will vary from year-to-year depending on rainfall volume, duration and frequency,

with the expectation that the actual loads discharged will exceed the TMDl-derived

effluent limits in those years when rainfall produces loads that exceed the average annual

loads for the 1988, 1989, and 1990 period that is the basis for both the TMDLs and

WASA's LTCP.
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The monitoring require,ments for the TMDl-derived effluent limits in Section

III.E.3. of the Permit appear to incorrectly assume that compliance with the effluent

limits can calculated directly from the monitoring data. As discussed above, compliance

with the effluent limits has to be measured againstthe average annual loads for the three-

year period that is the basis for the efflue,nt limits, not the actual loads in the year in

which the monitoring is performed. Therefore, the only way to accurately mea$ue

compliance with the effluent limits derived from the TMDLs is to use the same sampling

protocols and data analysis that were used to develop the TMDLs thernselves. This would

involve periodic monitoring of the CSO discharges and the water quality c,onditions in

the receiving waters. This information would then be used to make a modeling evaluation

to determine whether the selected conkols in the LTCP are providing the degree of

conhol required by the TMDLS, agaiabased on the average annual loads for the three-

year period that is the basis for both the TMDLs and wASA's LTCp.

Section III.E.3. fails to set forth the correct procedure for determining compliance

with the TMDl-derived effuent limits in Section lll.E.z,and, thereforg is clearly

erroneous and arbitrary and capricious. [n fact, as noted byboth WASA and the Sierra

Club and Friends of the Earth in ttleir comments on the draft permit modification" Section

III.E.2. fails to set forth any procedure for determining compliance with the limits.

Response to Comments at 9 (Exhibit A). Section III.E.3. contains monitoring and

reporting requirements and states that the results are to be used to measure compliance

with the limits, but does not contain any explanation ofhow the results are to be used to

determine compliance. Based on the foregoing, WASA can only assume that EpA inte,nds
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that compliance with the TMDl-derived effluent limits be calculated directly from the

monitored data.

EPA's response to comments on this point fails to offer any rational explanation

of how compliance with the TMDl-derived effluent limits is to be determined. At one

point, EPA does appear to acknowledge that the limits are based on average conditions

(Response to Comments at 9 (Exhibit A)), but then goes on to state that WASA could be

in violation of the limits in the event of an..anomalous rainfall eve,nt" (Response to

Comments at l0), which zuggests that EPA has no intention of modeling the monitoring

data against average rainfall conditions to determine compliance with the limits.

Elsewhere in its response to comments, EPA appears to say that it does not intend to use

the data generated by the monitoring requirernents in Section III.E.3., but instead will

wait until construction is complete and use the data generated during the post-

constnrction monitoring for this period. Response to comments at l l.

Basd on the above, at the very least, Section III.E.3. should be set aside and

reinanded to EPA with direction to offer a rational explanation of the purpose of these

monitoring requirements, whether they will be used to calculate compliance with the

limits in section trI.E.2., and if so, how compliance will be determined.

D. The Permit tr'ails to conform to the cso policy, anq rherefore,
violates section 402(q) of the clean water Act and is a clearly
Erroneous conclusion of law Because it Does Not rncl'ude a
Compliance Schedule for Implementation of the Selected Controls in
WASA's LTCP Based on the Erroneous Conclusion That WASA is

Section [V,8.2.c. of the CSO Policy expresslyprovides that Phase II permits

should include water quality-based effluent limits requiring compliance with, ,.no later

than the date allowed under the State's WQS," the numeric performance standards for
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the selected CSO controls.E The District's water quality standards, in tum, contain the

following schedule authorization;

when the Director requires a new water quality standard
based effluent limitation in a discharge p-errnii, the permittee
shall have no rnore than three(j) years to achieve compliance
with the limitation, unless the permittee can demons*ite
that a-longer goimpliance period is warranted. A compliance
schedule shall be included in the perrnit.

D.C. Mun. Regs. tit.2l $ 1105.9.e

The draft permit modification failed to include a CSO compliance schedule in the

permit and required immediate compliance with the water quality-based cso

requirernents based on the enooeous conclusion that the cso policy.?equires

implerneirtation ofthe LTCP immediatelyupon issuance ofthe permit." Draft permit

Fact Sheet at 12-13 (Exhibit C). In response to EPA's stated basis for failing to include

an implernentation schedule in the draftpermit, WASA asserted its right to a schedule in

8 DOH modified the wording of this section between the time WASA submitted its comments and thepresent
e cUrifying language included in EPA's FY 2005 budget strongly suggests that Congress intends that EpAnot reqtire compliance with water quality standards inomeOiateiy,rpoi-ir"oao"e of a-phase tr pernir Theclarifring language stat€s as follows:

The committee craifes that 'shatt conform' in crean water Act
(CWA) S 402(q) m"i^ that National Pollutant Discharge Elimination
System (NPDES) permitting authorities shoutd evaluaithefacts and
circumstances of each cso community's program against it e cso
control policy s themes offlexibility, site spicificity, cost ffictiveness,
ord*ot", qoolity ttoodordt o"hi*"."nt ofr", Ioogi"* 

"ootror 
pron

implenenlation (LTCpt. NpDES permits shoutd ie usei n impie
LTCP obligations whenever possib le. In authorized states, stete
administrative orders or state judicial orders should be the primary
altemative implementation mechanism to NhDES pennitsfir impising
LTCP obligations. This clarification does not preilude state ori/o, 

-

federal enforcement actions where appropriati.

H'R' C-onf' Rep. No. lo8'674(to accompany H.R. 5041), at 100 (emphasis added). Copies of relevantpages from the reports are attached to and incorporated herein 
"r 

brnitit r.
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its comments on the draft permit based on the above-cited authorities, arguing that ..[t]he

obligation to impleurent the LTCP is unquestionably 'a new water quality standard based

effluent limitation' within the meaning of the [District's water quality standards].,,

WASA Comments, Attachment 3 at 13 (Exhibit B).

In its response to comments accompanying the final perrrit modification, EpA

elected not to respond directly to the basis for WAS,A.'s position by incorrectly stating

that WASA was asserting "that the LTCP is itself a water quality-based efflueirt

limitation." Response to Comments at 23 (Exhibit A). WASA made no such assertion.

Rather, wAsA was responding to EpA's stated basislo for requiring immediate

compliance with the water quality-based CSo require,ments in the draft pe,nnit

modification. From the Fact Sheet accompanying the final permit modification, it is clear

that the Permit would not have required immediate compliance with any of its CSO-

related waterquality-based effluent limitations but for EPA's position that the policy

requires immediate LTCP implerrentation. I I

EPA also relies on the fact that shortly before the permit modification was

finalized, WASA and the United States signed a consent decee establishing a LTCp

to The draft Permit Fact Sheet stated as follows:

The 1994 cso Policy provides, since imprementation schedures
for compliance deadlines whiih have passed may not generaily be
included in permits, that the Phase II permit reJlectW the re[airements

" 
of the LTCP witl be accompanied by i separaie enfoiceable mechanism

in the case of a majorfacility, a judicial order...

Draft Pennit Fact Sheet dated March lB,2O04 at 13 (Exhibit C). ./

rr "Consistent with the 1994 CSO Policy, themodified pennit requires implementation of the LTCp
immediately upon issuance of this permit." Fact Sheet lt 14 (Exhibit A). 

-
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implementation schedule, suggesting that this question is now moot. WASA's right to a

schedule remains a live issue for two reasons. First, as of this date, the consent decree has

only been lodged with cour! and neither EPA nor WASA can state without qualification

that it will be entered, or entered as lodged. Second, EPA misunderstands the purpose

that apermit schedule would serve if the consent decree is entered as lodged. True, the

consent decree establishes a schedule fp:-igrylg..1.9nletip,1r=of thg_selected-"q9_ptrqls_in

WASA's LTCP, but it does not address WASA's continued with the

Like most permittees, WASA takes pride in and places great value on maintaining full

compliance with its legal obligatio*.Il+ 
: failure to include a schedule in ttfeperrrit

deprives WASA of the compliance status to which ft is legally entiUea; #aieaia not

waive its right to a permit schedule when it signed thb consent decree, and in the absence

of a waiv.er, it would be grossly unfair and conhary to the public interest to effectively

declare that parties who sign consent decrees glve up their right to resolve their

compliance status through the pennit process. That would be the result if WASA's right

to a permit schedule were declared moot now that it has signed a consent decree.

In conclusion, EPA's response to comments failed to address the question

presented by WASA, and, at the very least, the Phase II water quality-based effluent

12 At section xvlrl of the consent decree, the united States expressly reserves its right to commence anenforcement action against wAsA in the future based on viotations of wa.sA', perriit subsequent to thedate the consent dectee was lodged with the court. A copy of the consent decree is attached ,o *J" 
"" *'-

incorporated in these comments as Exhibit D.

*4-. . . --- .** '** :-"-*. ."-"- :-"_.* ' "- . . . . . . .

Phase II water quality-based effiuent limits in its p€Nrnitor insulate WASA fr.o*q'

enforcement action by the United States based on non-compliance with these limits.l2
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limits should be set aside and rernanded with direction to EpAto either include an

appropriate schedule in the Permit or explain why WASA is not entitled to a schedule

pursuant to CSo Policy $ IV.B.2.c. and 2IDCMR I105.9 of the Dishict,s water quality

standards.

E. The Effluent Limits for Chlordane in Section III.E.2. Do Not Conform
to the Waste Load Allocations for Chlordane in the tr'inal Anacostia
Tml t"t O"""-* 

""a 
fU.

As explaind above, Section IILE.2. of the Permit co{ains TlvCIlLderivd

effiue'nt limits for WASA's CSS. The limits in the draft permit correctly reflected the

waste load allocations for chlordane for the upper and lower Anacostia River in the

Anacostia TMDLs for organics and metals. However, when EpA finalized the permit

modification, it reduced the limits for chlordane without explanation and contrary to the

waste load allocations in the final TMDL.I3 By reducing, without explanation, theTMDL

derived-limits for chlordane to levels that are more stringent than the levels in the

TMDLs, EPA actd arbitarity and capriciously and contraryio the law. Therefore the

effluent limits for chlordane are clearly eroneousr.

t' The draft perrnit modiftcation contained the following effluent limits for chlordane:

Upper Anacostia - 0.0059 lbs per average year.
Lower Anacostia - 0.004g lbs per average year.

The final permit modification contains the following effiuent limits for chlordane;

, Upper Anacostia - 0.001 lbs per average year.
Lower Anacostia - 0.000g lbs per average year.
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Dated: January 18,2005 - Respectfully submitted,

DISTRICT OF COLUMBIA
WATER AND SEWER AUTHORITY

"'71&ft/ rrci
David E. Evans
McGuireWoods LLP
One James Center
901 East Cary Sfreet
Richmond,V L232lg '

(804) 77s-r0w

Avis M. Russell
General Counsel
District of Columbia Water and Sewer
Authority
5000 Overlook Avenue S.W.
Washingtoq DC 2OA32
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CERTTF'ICATE OF SERVICE

.I hereby cerdry that a true copy of the foregoing Petition for Review before the

Environmental Appeals Board was mailed first-classn postage pre-paid, this 1gft day of

January,2005 to the following:

, Donald S. Welsh
Regional Adminisnator

U.S. Envirounentd Proteciion Agency, Region III
1650 Arch Sheet

Philadelphia pA tg l$ -ZA2g
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MAKING APPROPRIATIONS TOR FOREIGN OPERAfiONS'
EXPORT FINAI{CING, AND REI"ATSD PROGRAMS FOR

TJIE FISCAL 1'EA3 ENDING SEPTEMBER 30, 2006, AIVD

FOR OTITER PI'NFOSES

NovslBEB 20 oegirslative day of Nor,rruaua l9), 2flll.-ordercd to be print€d

Mr. YottNG of Florida, from the conmittee of conference,
submitted the following

CONFENENCE REPORT

lTo accompany H.R. 48181

,*"HL::Hffi ".S":"r*"fitr'ttS:"Hra:ry""."ffi "irfr;
':--"ti"s ;ppropriations 

-foi 
foreign operations, exp-ort ftl3ncigg'

"ra ""i"t"i-p6ct-t 
for the fiJcal year endiig -$eptember 30'

2005. anit fof otf,er purposes"' having gre-t' after t-uu 4il1 tree. con-
ference, have agreed to recommend and do recommend to tnerr re-
soestive Ilouses as follows:"'*frffif-d; H"*;;;ee from its disagreelnent to the amend-
ment of trhe Senate, and agree to the same with an amendment, ag
follows:----io 

U"o of the matter stricken and inserted by said amendment,
insert:
-- 

rhi it *oy be citcd os thc'consolid.oted Appropriations Act,
2(n5".
SBE. 2. TABI.E OT COTITW,ITS.

The table of contents for this Act is os follaws:
Sec. 1. SIw*Titb
Sec.2. Tabb ofContents
9ee'.3. W-en*s
Sec. 4. Stttement of APProPrh,tbns

DrwsIoN A-AGRICULT,BE, RURAL !)ntw-oPMEI'!T,-4W2 Nq plv.c
frt;fdrsri noi- AND-RELArEd AeEN cIE S APPRoPRIAT'roN s Acr' 2005

Ttth I -Agricultural Prggrems
Titlz I l-4onsqaatbn Pwrums
Titlc III-Rutzl Deueloptnent Programs
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CoNrnnnNcn Torer-Wnn CouplrusoNs

_ The total new budget (obligational) authority for the fiscal year
2005 recommended by-the Qsmmiffss of Confer6nce, with comia"i-
so4p.p the fiscal-y_eir zool__amo""a, th;-zobs t"itg"i- er-ti*'"L",
and the House and Senate bills for 200b follow:

[ll tlowdr of dolhnl

lew budget (oblieaEonal) aulhority, fiscal year 2004 ........................ $46.14f.902
gudgst trUp"t$ of new-_(obligational) authority, fiscal year 2fi)b lg',749:4ll0
nouae Dlu, nscar,year z{ru6 ...,.......,-. .. 48164{r,169
Shnate bll, fiecd yar 2406 ................
9on{€r€De6 agre€n€Bt,fircal yeer ?498 ............... {S;99S:U€(bDf€rence e€Ee€m€nt ompared with: ..........,....

New budget (obligatiodal) autbority, fiscal year 2m4 ................ -2.148.751
lrqd$j estinates of new (obligational) authmity, fiscal year
_,2006_..::........ ...........:...........,.:...... +2t14,ffi6
gous€ bi[ fircal_year 2006 ................
Senate bill, fiecal-year 2m6 ..,.,,,......... -SA,ggZ

DryIsIoN I-DEPAATMENTS OF TfETERANS AFFATRS Ar{D
HOUSING AI{D URBA}iI DEIEL0PMEI{T, AIID II.IDE-
PENDET.TT AGENCIES APPROPRIATIONS ACi, 2OO5

The_ lqnguage and allocations set forth in Houge Report 10g-
674 and_,Senate Report 108-353 should be complied uriifo r'nlsssrnate Repgrt 108-353 should be complied wi?h unless

addressed to the contrar5r in the conference report and
f the managBrs. Report lansuase included bv tfe House

specifically addresse-d to the contrary in the repo* ana
stat€ment of the managers. Report lagguag_e included-by tfe House
whicb is not changFtl b] the relport of lne-senate o" th6 .o"f""""""
pnd Senate r.epo$ language whiqh is not changed by the conference
rs approved by tJre ssmrnittes of the conference- The sta*ement of
pnd Senate-r-epoqt
is approved by of the conference. Ihe statement of
[he nagqeqrs,.w]ile repeating some report ia"su"ge foi 

"-pU.i,i",troes not rntend to negate the language referred to above unless ex-
pressly-provided here-in. In cases-wh-ere the Houge or Senate have
directed the submission of a report, such report is to be submitted
to both House and Senate Comiittees on At'propriations.

OPERATn.IG PLAN REPnoGRAMMING PRocEDUREs

- The_ conferees continrre to -!aye a particular interest in being
inf,ormed of regrogrammings-w-hich, ahlrough they may no-cfange
either tJre total amount available in an account or anv of the our-
poses-for which the approp-riation is legally available, represeit a
significant departure firorbudget plani pr-esented to'the' C;nnit
t"ts.io aq agenc/s budget justificitione, the basis of this appro-priatious Act.
, Consequentlg the conferees direct the departments, agencies,
boarde, commissions, corporations and officeg funded at oi ii ercess
of S100,000,000 in tht A$, to consult with the Committee on Ap-
prypri$ions in both the House and Senate.prior to each change
liom tlre approved budget levels in exoess of $-600,000 between pro-
grEnqq, aei;iviiiee, objeei classiEcatianc or elements ualess sther+i€e
qrgvi{ed for in.the -statepent of the managers accompanying this
$ct.- {or a-gencies, boards, commissions, corporations- and dffices
lUnded at less than 9100,0q0r000 in this Act, the reprogrqmrniug
thres.Lold.shall be _$250,000 b_etween progr"irs, acti'viti?s, object
crassurcatrons or elements unless otherwise provided for in the
statement of the managers accompanying thft Act. AdditionallS
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95-144

1O8TH CONGRESS

Report

HOASE OF REPRESENTATIVES

2d Session

to8-674

.-DEPARTMENTS OF VETERANS AFFAIRS AND HOUSING AND URBAN DEVELOPMENT.
AND INDEPENDENT AGENCIES APPROPRIATIONS BILL, 2OO5

September 9,2004- Committed to the Committee of the Whole House on the State of the Union and
ordered to be printed

Mr. WALSH, from the Committee on Appropriations, submitted thefollowing

REPORT

together with

MINORIIY WEWS

[To accompany H.R. 5041]

The Committee on Appropriations submits the following report in explanation of the'accompanying bill
making appropriations for the Departments of Veterans Affairs and Housing and Urban Development,
and for sundry independent agencies, boards, commissions, corporations, and offices for the fiscal year
ending September 30, 2005, and for other purposes.

@o
IREPORT

Page
number

Bill Reporl
Iitle I-Department of Veterans Affairs z 3
Iitle Il-Deparhnent of Housins and Urban Development 23 t9

821Iitle lll=-Independent Asencies 72
American Battle Monuments Commission 72 82
Chemical Safety and Hazard Investigation Board 73 83
Community Development Financial Institutions 74 84
Consumer Product Safetv Commission 75 84
Corporation for National and CommuniW Service 76 85
U.S. Court of Appeals for Veterans Claims 31 81
Department of Defense--Civil, Cemeterial Expenses,

hup ://thomas.loc.gov/cgi-bin/cpquery/T?&rep orFfu67 4 &dbnamrcp 1 08& Ut7/2005



I

National Institute of Environmental Health Sciences E2 89

Asency for Toxic Substances and DtlqeW&g!!ry 32 89

Environmental Protection AgencY 83 90

Office of Science and Technolo€y Jgligy 83 125

Council on Environmental Quality and Office of
Environmental Quality

93 ry
Federal Deposit Insurance Corporatioq 94 t26

Federal Cinzen' Information Center )4 l2'l

United States lnteragency Council on Homelessnq! 95 t28

National Aeronautics and Space Ad4q!4!q@!!qq 95 t28

National Credit Union Administration ,9 137

National Science Foundation ,9 138

Neishborhood Reinvesfinent Corporation 102 r45

Selective Service SYstem t02 t45

White House Commission on the National Moment of
Remembrance

103 r4c

fitle IV-General Provisions 103 I4C

Summarv of theBill l

Page 2 of?

The Committee recommends $128,037,084,000 in new budget (obligational)authority fo: the

Deparhrents of Veterans Affairs and Housing and Urban Development, and 2l independent agencies

and offices.

The following table summarizes-the amounts recommended in the bill in comparison with the

uppropriutiotti f* fiscal year 2iio4 and budget estimates for fiscal year 2005.

http://thomas.loc. gov/cgi-bin/cpqu ety lT2 &tepotFht6T 4 &dbname:cp 1 08& Ut712005
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ENVIRONMENTAL PROGRAMS AND MAI-{AGEMENT

F isca1  yea r  2005

Fiscal  year  2004

Fiscal -  year  2005

Compar ison wi th

Comparison with

recommendat ion

appropr iat ion

budget  reguest

f iscal  year  2004

f iscal -  year  2005

appropr iat ion

budget request

$ 2 , 2 4 7 ,  4 7  6 ,  A 0 0

2 , 2 8 0 , 0 4 6 , 0 0 0

2 , 3 1 6 , 9 5 9 , 0 0 0

- 3 . 8 , 5 7 0 , 0 0 0

,  - 7 5 , 4 9 3 , 0 0 0

The Environmental Programs and Manageurent account encompasses abroad range of abatement,
prevention, and compliance activities, and personnel compensation, benefits, travel, and expenses for all
programs of the Agency except Science and Technology,Hazardous Substance Superfund, Leaking
Underground Storage Tank Trust Fund, Oil Spill Response, and the Office of Inspector General.

Abatement, prevention, and compliance activities include setting environmental standards, issuing
permits, monitoring emissions and ambient conditions and providing technical and legal assistance
toward enforcement, compliance, and oversight. In most cases, the states are directly respbnsible for
actual operation of the various environmental programs. In this regard, the Agency's activities include
oversight and assistance in the facilitation of the environmental statutes.

In addition toprogram costs, this account funds administrative costs associated with the operating
programs of the Agency, including support for executive direction, policy oversight, resources
management, general office and building services for program operations, and direct implementation of
all Agency environmental programs--except those previously mentioned--for Headquarters, the ten EPA
Regional offices; and all non-research field operations.

For fiscal yeat 2}05,the Committee has recommend ed$2,241,476,000for Environmental Programs and
Management a decrease of $38,570,000 below the budget request and a decrease of $75,483,000 below
the fiscal year 2004 funding level. For this account only, the Agency may transfer funds of not more
than $500,000 between programs and activities without prior notice to the Committee, and of not more
than $1,000,000 without prior approval of the Committee. All other reprogramming procedures as
outlined earlier shall apply

The Comrnittee's recommendation includes the following:

F Y  2 0 0 4  e n a c t e d  E Y  2 0 0 5  r

Grea t  Lakes  Legacy  Ac t $ 9 , 9 4 1 , 0 0 0  $ 4 5 , 0
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IT /  Data Management

Fac i l i t i es  I n f ras t ruc tu re  and  Opera t i ons

Sur face  Wate r  P ro tec t i on

Federal  Support  for  Ai r  Qual i ty  Management

Pes t i c i des :  Rev iew  /  Re reg i s t ra t i on  o f  Ex i s t l ng

Pol l0 t ion Prevent ion Program

Human Resources Managemen

Drinking Water Programs

Reguiatory Innovat ion

Exchange Network

RCRA: tfaste Minimization & Recycling

Financial Assistance Grants / fee Management

Brownf ie lds

Stratospher ie Ozone:  Mul t i la tera l  Fund

Geographic Prograrn: Great Lakes

Nat ional -  Estuary Program /  Coasta l  Waterways

Environmental  Just ice

Envi ronmental  Educat ion

Toxic Substances:  Lead Riek Reduct ion Program

Geographic Program: Long Is land Sound

Pes t i c i des

L 0 3 ,  a l l  , 1 0 0

3 0 7 , 0 3 5 , 4 0 0

1 - 8 4  , 2 2 2 , 7  0 0

8 6 , 6 3 1 , 8 0 0

5 1 , 7 1 4 , 4 O 0

L 6 , 8 2 2 , 8 0 0

3 9 , 1 0 9 , 0 0 0

9 3 , 1 8 6 , 9 0 0

1 7 ,  3 3 8 ,  3 0 0

2 1 , 8 0 1 ,  4 O 0

1 0 , 8 2 8 , 4 0 0

t 7 , 7 ' 1 9 , 0 0 0

2 4 , 9 3 8 , 5 A 0

l _ 0 ,  9 3 5 ,  1 0 0

1 8 , 8 3 7 , 4 0 0

2 4 , 3 4 8 ,  r 0 A

5 , 8 1 0 , 6 0 0

9 , 1 0 9 , 4 0 0

L 4 , 8 2 r ,  t 0 o

2,  286 r  300

Page 2 of a,
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9 3 , 2

5 8 ,  0

2 2 r 4

4 4 , 7

9 1  , 9

'  2 t r 9

2 5 r 4

L 4  , 3

2 0  , 3

2 8 ,  O

1 3 r  5

2 1  t r

1 9 r 2

4 r 2

1 1  t O

4

The Committee's recomme,pded appropnatio-n also i-neludos thc following increases to the budget

request:

1. +$1,000,000 for the Lake Pontchartrain Basin Restoration Program;

2. +g17,640,000 for rural water technical assistance activities and groundryatgr protection

with distributioq as follows: $9,800,000 for the NRWA; $4,165,000 for RCAP, to be

divided equally between assistance for water programs and assistance for wastewater
programsig735,000 for GWPC; $1,960,000 for Small Flows Clearinghouse; $980,000 for

the NETC;
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3. +$1,470,000 for the Water Systems Council Wellcare Program;

4. +$980,000 for implementation ofthe National Biosolids Partnership Program;

5. +$2,000,000 for source water protectiorl programs;

6. +$2,000,000 for the Water Information Sharing and Analysis Center (Water ISAC) to
gather, analyze, and disseminate sensitive security information to water and wastewater
systems;

7. +$2,940,000 for EPA's National Computing Center to provide for the remote mirroring cif
all critical information and related systems to achieve a Continuity of Operations
(COOP)/Disaster Recovery capability;

8. +$5,000,000 to support a demonshation project for deployment of idle reduction
technology including advanced truck stop electrification, as part of the Agencyis Smartway
Transport Program.

9. $1,000,000 to the Environmental Monitoring and Assessment Program within the State of
(Alaska;

10. $100,000 to the Salton Sea Authority in Salton Sea, California for air quality mitigation
projects;

11. $75,000 for Operation Clean Air for the Hot Spot Pilot Program in the Town of Malaga,
Califomia;

12. $250,000 to Calleguas Municipal Water for the Calleguas Creek Watershed
Management Plan Implementation in Ventura County, California;

13. $100,000 to the University of Redlands in California for the Salton Sea Database;

14. $300,000 for the City of Highland, California for the City of Highland Environmental
Learning Center;

15. $200,000 for the Operation Clean Air Advocates, Inc. in San Joaquin Valley, Califomia
for OBeration Clean Air;

16. $100,000 for the California State University-Fullerton, California for the National
Center for Water Hazatd Mitigation;

17. $100,000 to the University of Connecticut Health Center to implement a model asthma
intervention program for the State of Connecticut;

18. $250,000 to the [Jniversity of North Florida for the Real-Time Regional Environmental
Modeling in Jacksonville, Florida; I

19. $900,000 to Osceola County, Florida for abatement and prevention of hydrilla and
hygophila;
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20. $400,000 to the Georgia Water Conservation Team for the development and
implementation of the Georgia Water Planning and Policy Center, Offset Banking Water

Quality Improvement program;

21. $150,000 to the Spokane Region Chamber of Commerce for the Rathdrum
Prairie/Spokane Valley Aquifer Study in Spokane County, Idaho;

ZZ. $1,700,000 to Boise State University for research projects aimed at developing and
demonstrating multi-purpose sensors to detect and analyze contaminants and time-lapse
imaging of shallow subsurface fluid flow;

23. $300,000 for the Sdlenium Information System Project at the Idaho National
Engineering and Environmental Laboratory;

24. $100,000 to the City of Rexburg, Idaho for the Teton River Mill Site Redevelopment
and Leaming Project;

25. $150,000 to the City of Chicago,Illinois for the Beach Contamination
Identifi cation/Elimination Study;

26. $200,000 to the Ohio River Valley Water Sanitation Commission for the Ohio River
Watershed Pollutant Reduction Program;

27. $100,000 for PRIDE in the 2nd District of Kentucky for PRIDE in the Heartland of
Kentucky;

28. $500,000 to the Olmsted Parks Conservancy in Louisville, Kentucky to remove invasive
species and correct erosion in Cherokee and Seneca Parks;

29. $1,000,000 to the Olmsted Parks Conservancy in Louisville, Kentucky to correct
riverbank erosion in Chickasaw Park;

30. $550,000 to the Olmsted Parks Conservancy in Louisville, Kentucky to correct erosion
in Iroquois Park;

31. $850,000 to the Louisville Waterfront Development Corporation, Kentucky for anti-
erosion strategies;

32. $200,000 to the Louisiana State University in Shreveport, Louisiana for the Red River
Watershed Management Institute;

33. $100,000 to Prince George's County, Maryland for the Low Impact Development i
demonstration project in the Anacostia River Watershed;

34. $100,000 to Wayne County, Michigan for the Lead Prevention Initiative;

35. $100,000 to Wayne County, Michigan for the lead prevention initiative;

36. $200,000 for the Michigan Biotechnology'Institute in East Lansing, Michigan for the
Michigan Biotechnology Institute International's Nanocomposite Surfuces;
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37. $850,000 for the North Carolina Central University for research initiative to assess
environmental exposure and impact in communities of color and economicaliy
disadvantaged communities in Durham, North Carolina;

38. $100,000 to the New Hampshire Department of Environmental Services to develop a
statewide water resources management plan;

39. $250,000 to the Ten Towns Great Swamp Watershed Management Committee in New
Jersey for a water quality monitoring program in the Great Swamp National Refuge;

40. $100,000 to Monmouth University for the Coastal Watershed Program in West Long
Branch, New Jersey;

41. $150,000 for Monmouth University for the Center for Coastal Watershed Management
in West Long Beactr" New Jersey;

42. $200,000 to Madison County, New York for the Landfill Gas to Electricity Project;

43. $250,000 for the New York University in Bronx, New York for health disparity studies;

44. $1,500,000 for continued work on water managernent plans for the Central New York
Watersheds in Onondaga and Cayuga counties;

45. $750,000 to Cortland County, New York for continued work on the aquiferprotection
plan, of which $350,000 is for continued implementation of the comprehensive water
quality management progmm in the Upper Susquehanna Watershed;

46. $250,000 to Wayne County, New York for continued work on a county-wide lakeshore
enrbanlcnents resource preservation and watershed enhancement plan;

47. $250,000 to the Central New York Regional Planning and Development Board for
continued research and plaruring for the Oneida Lake Watershed Management Prograr4;

48. $200,0Q0 for the NADO (National Association of Development Organizations)
Research Foundation for environmental haining and information dissemination related to
rural brownfields, air quality standards and water infrastructure;

49. $250,000 to Lake Erie Coastal Ohio for planning, research, and analysis of coastal Lake
Erie community, environmental, and educational efforts;

5S. $20S,SC0 io the Ckiahcma Staie iinil'ersiiy, ihe Universiiy of Oklalicma, the Lrniversiiy
of Tuls4 and the University of Arkansas for the Integrated Petroleum Environmental
Consortium in Ttrls4 Oklahoma;

51. $1,500,000 to the American Cities Foundation (ACF) for the Neighborhood
Environmental Action Team program and other community environmental efforts;

52. $700,000 to Caribbean American Mission for Education Research and Action, Inc.
(CAMERA), to support a youth environmental stewardship program in Bala Cynwyd,
Pennsylvania;
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53. $700,000 to the Environment and Sports lnc., of Philadelphia to continue support of an

environmental awareness pfo gram in Philadelphia, P ennsylvania;

54. $350,000 for the Concurrent Technologies Corp for the Small Partner Environmental
Information Exchange Network;

55. $100,000 to Cabrini College in Radnor, Pennsylvania for the Center for Science
Education and Technolo gY;

56. $100,000 to the University of Memphis for Environmental Programs Hazard
Management in Memphis, Tennessee;

57. $250,000 to the Tarrant County Watershed District in Tarrant County, Texas to develop

and implement an integrated watershed protection plan;

58. $750,000 to the University of Texas at Austin for environmental resource management
and technical assistance activities for the Rio Bravo-Rio Grande Physical Assessment
Program;

59. $250,000 to the University of North Texas for the Texas Institute for Environmental
Assessment and Management;

60. $200,000 to the City of Lubbock, Texas for a comprehensive study to address regional

water and wastewater concerns;

61. $75,000 to the Brazos River Authority for the BrazosA.,lavasota Watershed Management
Project in Texas;

62. $200,000 to the Puget Sound Action Team of Hood Canal, Washington for the Hood
Canal Depleted Oxygen StudY;

63. $100,000 for the Spokane Regional Chamber of Comrnerce for the Spokane
Valley/Rathdrum Prairie Aquifer Study;

64. $200,000 to the Upper Kanawha Valley Enterprise Community for the Shrewsbqry
Riverbank Erosion Project in Shewsbury, West Virginia;

65. $2,000,000 for on-going activities at the Canaan Valley lnstitute, including activities
relating to community sustainability;

66. $i,s$S,thtc! to suppoft and impiemen! thl F{ighiands A",t*9 Pragram (HAP} cf the

Agency, including, but not limited to, federal personnel and related costs;

67. $150,000 for Marshall University, Center for Environmental, Geotechnical and Applied

Sciences for Environmental Management Incubator in Huntington, West Virginia.

The Committee has recommended a general reduction of $20,859,000 in this account.

The Agency has been provided $9,200,000 for Environmental Education programs. The Agency is

directei to distribute funds under the Environmental Education program proportionally in a manner

h@ ://thomas.loc. gov/cgi-bin/cpqu ery lT? &report:ht67 4 &dbname:cp I 08 & r/17t2005



PageT of7

{onsistent with the provisions of the National Environmental Education Act.

The Committee has provided $2,000,000 for souroe water protection programs. The Committee intends
that these funds be used to continue and to expand the statewide grassroots sourcewater protection
progftlms being carried out by state rural water associations.

EPA Brownfields funding is the same as FY 2004; while this account's portion is reduced by $2,000,000
additional resources are available for the Brownfields revolving loan fund in the State and Tribal
Assistance Grants.

The Committee commends the Agency for resolving a large number of pending Title VI environmental
justice cases and has restored funds so that the program can continue to address the backlog of cases.

The Committee clarifies that 'shall conform' in Clean Water Act (CWA) Sec. 4[2(q)means that
National Pollutant Discharge Elimination Systern (NPDES) permitting authorities should evaluate the
facts and circuti,rstartces of each CSO community's program agaifist ttre CSO Conhol Policy'S thernes of
flexibility, site specificity, cost effectiveness, and water quality standards achievement after long-term
controlplan implementation (LTCP). NPDES permits should be used to impose LTCP obligations
whe,never possible. In authorized states, state administrative orders or state judicial orders should be the
primary alternative implementation mechanism to NPDES permits for imposing LTCP obligations. This
clarification does not preclude state and/or federal enforcernent actions where appropriate.

According to recent data
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Exhibit D

Consolidated Civil Action No. l:00CV00IS3TTH
Final and executed version ofConsent Decree

UNTTED STATES DISTRICT CO{JRT
FOR TITE I}ISTRICT OF COLT'MBIA

ANACOSTIA WATaRSIIED SOCIETY, et at.,
Plaintiffs

v.

DISTRICT OF COLTJMBIA WATER ATID
SEWER ALIITIORITY, €t al.,

Defendants
and

TIIE T]NTTED STATES,
Plaintiff

v.

DISTRICT OF COLUMBIA WATER AIID
SEWER AUTIIORITY

and

TIIE DISTRICT OF COLT'MBIA,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) Consolidated

) Civil Action No. l:00CV00tg3TFH

CONSENT DECREE

WHEREAS, on February 2,z0}l,the Plaintiffs, Anacostia Watershed Society, Kingman

Park Civic Association, American Canoe Association" Friends of the Earth, Sierra Club, and

Mary Strnart Bick Ferguson ('Citizen Plaintiffs') filed an action" Civil Action No.

l:00CV00l83TFH, against the District of Columbia Water and Sewer Authority (hereinafter

"WASA") and its General Manager, Jerry Johnson, pursuant to Sections 309ft) and (d), and 505

of the Federal Water Pollution Conhol Act, as amended by the Clean Water Actof 1977 and the

water Quafity Act of l9B7 ("clean water Act,, or..the Act,), 33 u.s.c. $g 13l9(b) and (d), and

NECEIVF*
JAN I 9 2005

sPA. REGi0tl rlt
0tFlcE 0F nsrjrofit l0uttllsTRAToR



Consolidated Civil Action No. I:00CV00I83TFH
' Final and executed version ofConsent Decree

1365;

WHEREAS, oh December20,2002, Plaintiff, the United States of America" on

behalf of the United States Environmental Protection Agency ('EPA'), filed a Complaint against

WASA and the District of Columbi4 which case has been consolidated with the pending matter

against WASA for the alleged violations of the Clean Water Act;

WIIEREAS, the Complaints allege that WASA violated the Clean Water Act, 33

U.S.C. gg 1251 et Sgg. (the *Acf), by failing to comply with the District of Columbia Water

euality Standards, effluent limitations and other conditions established in the National Pollutant

Discharge Elimination System ('NPDES') Permit No. DC002l199 issued to WASA by the

Environmental hotection Agency (*EPA') under Section 402 of the Act, 33 U.S.C. $ 1342, and

by fafting to properly managg, operate and maintain all collection, pumping facilities, treatnent

and/or combined sewer overflow (CSO) control facilities or combined sewer systems ("CSS')

owned and/or operated bY WASA;

WHEREAS, the United States further asserts inter elia a claim against the Dishict

of Columbia pursuant to Section 309(e) of the Ac! 33 U.S.C. $ l3l9(e) and Fed. R. Civ. P.

l9(a);

WHEREAS, the United States, the Citizen Plaintiffs, and WASA have resolved

the claims for alleged violations of the Nine Minimum Controls and for the performance of

certain projects in a partial consent decree, entered by the Court on October 10, 2003;

WHEREAS, in that partial consent decree, WASA agredto paya civil penalty

and to perform Supplemental Environmental Projects and a Citizen Community Project;
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' WHEREAS, on Apri126,2004, Plaintiffs and Defendants entered into a

stipulation which provided in essence that Defendants would not contest their liability for certain

claims; that PlaintiffUnited States waived its claims for any additional civil penalties and

dismissed with prejudice its claims under Count Three of its Complaint; and that Citizen

Plaintiffs also waived their claims for civil penalties;

WHEREAST WASA nrbmitted a draftLong Tenn eonhol plan to EpA in June,

2001. Thereafter, WASA finatized the Long Term Control plan in July 2002(..LTCp,) and

submitted it to EpA in Augusf 20A2;

WHEREAS, WASA has provided for public participation in development of the

Long Term Control Plan through public hearings at various locations throughout the District of

Columbi4 stakeholder meetings, and other means;

WHEREAS, the recommended control plan in Section 13 of the LTCP provides

ror' lntet dig three or more underground storage tunnels to hold up to lg3 million gallons of the

combined wastewater and storm water during wet weather and.to thereby reduce CSOs

significantly;

WHEREAS, the Parties and the Citizen Plaintiffs have stipulated and agreed, and

on September 22,2004,the Court ordered that issues per0aining to the scope of Section a02($ ot

the Clean Water Acf including whether the measures proposed in WASA,s August, z00ZLTC1

conform to the water quality standards of the District of Columbi4 would not be addressed in

this consolidated action, but rather EPA agreed to address such issues outside the context of this

lawsuig in, inter ali4 the modification of WASA's NPDES permit that was pending at that time;
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WHEREAS, EPA is the permitting ag€lrcy and noticed an NPDES Permit

containing Phase II conditions for public comment on March 18, 2004. EPA has issued, or is

anticipated to issue shortly, the final version of the Permit. The Fact Sheet to the final permit

states that..EpA has determined tha! based upon current infonnation, including but not limited

to documentation in the LTCP and the District of Columbia Deparbment of Health's analysis and

interpretation of its water quality standards, WASA has demonstrafed, pursuant to Section

II.C.4.b of the 1994 CSO Policy, that the CSO control program will not preclude the attainment

of water quality standards or the receiving waters' designated uses or contribute to their

impairment." The Fact Sheet further provides that this determination is subject to post-

construction monitoring adequate to verifi compliance with water qualrty standards, in

accordance with Section II.C.4.b and II.C.9 ofthe CSO Policy;

WHEREAS, since WASA is unable to comply with the water qualrty based CSO

effluent limits in the phase II conditions of its NPDES Permit until such time as it has completed

implementation of the CSO controls in its LTCP, the Parties have agreed to enter into this

Consent Decree to establish a judicially enforceable schedule for implementation of the CSO

confrols in the LTCP;

WHEREAS, WASA contends tha! pursuant to Section 202 of its enabling

legislation, which provides, with certain exceptions not applicable here, that WASA is subject to

all laws applicable to offices, agencies, departments, and instrumentalities of the District

governmenf WASA is subject to the requirements of the Anti-Deficiency Acl 3l U.S.C.

$$1341 et seq., to the same extent as other agencies of the District ofColumbia;
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WHEREAS, the Parties agree, without adjudication of facts or law, that

settlement of this matter in accordance with the terms of this Consent Decree is in the public

interest and have agreed to entry of this Consent Decree without trial of any issues, and the

Parties hereby stipulate that, in order to resolve the claims for alleged violations ofwater quality

standards stated in the Complaint of the United States, and to provide for compliance with the

waterquality-based effluentcso limits in wASA's modified NPDES permig this consent

Decree should be entered;

WHEREAS, the Court, upon consideration ofthe judicial record before it and

review of this Consent Decree, also finds that settlement of this matter and entry of this Consent

Decree is fair and in the public interest and will address the underlying causes of the violations.

The Court also finds that it should exercise continuing jurisdiction over this matter to resolve

disputes an4 should the need arise, to modi$ the obligations in this Consent Drcree;

AND WHEREAS, settlement and entry of this Consent Decree does not

constitute an admission of liability by WASA or the Dishict of columbia;

Now TI{EREFORE, before taking any testimony, and without any adjudication

of any fact or law, it is hereby ORDERED ADJLDGED and DECREED as follows:

I. JURISDICTION AI\ID YEI\TTJE

l' This Court has jurisdiction over the subject matter of this action, and over the

Parties hereto, pursuant to sections 309 and 505 ofthe clean water Act,33u.s.c. $$ l3lg,

1365 and 28 U'S'C' $$ 1331, 1345, 1355, and 1367. Venue is proper in the District ofColumbia

pursuanttosection309ofthecleanwaterAct,33u.s.c. 
$ 1319,and2gu.s.c. gg l39l and
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1395(a).

II. APPLICATION AND SCOPE

Z. The provisions of this Consent Decree shall apply to and be binding upon the

parties to this action, and their agents, employees, successors and assigns, as well as to all

persons acting under the direction and/or control of WASA, including ftrms, corporations, and

third parties such as conmctors.

3. WASA shall provide a copy of this Consent Decree to any consultant and

contractor selected or retained to perform any activity required by this Consent Decree.

4. No later than thirty (30) days.prior to transfer of any ownership interest,

operation, management, or other contol of the css, WASA shall give written notice and

provide a copy of this Consent Decree to any such transferee or successor in interest. WASA

shall require, as a condition ofany such sale or transfer, that the purchaser or transferee agree in

writing to be bound by this Consent Decre€ and submit to the jurisdiction of this Court for its

enforcement. WASA shall also notifi, in writing, EPA Region III, the United States Attorney

for the District of Columbi4 and the United States Department of Justice, in accordance with

Section )Ofl (Form of Notice) of this Consent Decree, of any such planned transfer at least thirty

(30) days prior to the transfer.

Itr. OBJECTIVES

5. It is the express purpose of the Parties in entering this Consent Decree to further

the objectives of the Act as enunciated at Section l0l of the Act,33 U.S'C. $$ 1251 et seq- All

plans, reports, construction, and other obligations in this Consent Decree or resulting from the
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activities required by this Consent Decree shall have the objective of achieving full compliance

with the Clean Water Ac! all applicable Federal and local regulations, and the terms and

conditions of WASA's NPDES Permit, and to meet the objectives of U.S. EpA,s April 19, 1994

CSO Policy

. ry. DEF'INITIONS

6' Unless otherwise defined herem, the terms used in this Consent Decree shall have

the meaning given to those terms in the clean water Act, 33 u.s.c. $g l25l et gg., the

regulations promulgated thereunder, and EpA,s 1994 cso policy.

' 
7' The following terms used in this Consent Decree shall be defined as follows:

"Blue Plains" means the Distict of Columbia advanced wastewater treatment

plant at Blue Plains

'sCollection System" means both the separate sanitary sewer and combined sewer

systems within the Distuict of Columbia.

"Combined Sewer Collection System" or "CSS" means the pipetines, pumping

stations, treatnent facilities and appurlenances in the District of columbia which are designed to

convey wastewaters and stormwater through a single pipe system to combined sewer overflow

outfalls and/or treatment works. It includes the CSS and CSo facilities described in the NMC

Report as well as any future additions or modifications required by this Consent Decree and the

Partial Consent Decree.

"Combined Sewer Overflow" or *CSO- means a discharge from the CSS at a

CSO outfall designated in the permit.
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..Consolidation" or "Outfall Consolidation" means elimination of a CSO :'

permitted outfall by routing the discharge so that it is joined with sne or more other outfalls' or

by connecting it with a storage/conveyance tunnel. Consolidation of outfalls does not reduce

the volume of the overflow but does allow its location to be changed.

..Contract Award" or "Award Contracf' means the date on which a contract is

signed by both WASA and the other party to the contract'

"Constnrction" means the act of building a facility'

*lgg4CSO policy" means EPA's April 19, 1994 CSO Control Policy' published

at 59 Fed. Reg. 18,688, and inoorporated into the Clean Water Act pursuant to the Wet Weather

water Qualiry Acg section 402(q)of the clean water Act,33 U.S.C. $ 1342(q).

..Detailed Design" means the final stage of preparing contact documents to be

used to receive bids for conshuction of a facility

..Excess Flow Treatment Facilities" means those facilities at Blue Plains -

providing treafinent to influent flows in.the east primary treatment facilities followed by

chlorination and dechlorination with discharge fiom Outfall 001. Influent flows receive

screening and grit removal prior to receiving excess flow treatment.

..Facility Plan" or "Facility Planning" means preparing an engineering study to

develop additional definition of the Selected CSO Conhols as may be necessary for preliminary

design. Examples of Facility Planning activities include, but are not limited to, planning

geotechnical investigations, developing proposed alignments for the tunnels, identiffing land

acquisition and required approvals, establishing bases for design, establishing sys0em hydraulics,
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siting shafu, regulators and pumping stations, and other elements needed to define the firnction

and interaction ofthe Selected CSO Conhols in the LTCP.

"Long Term Control Plan" or "LTCP" means the plan for controlling CSOs from

WASA's CSS that was prepax€d by WASA pursuant to the 1994 CSo policy and submitted to

EPA as a final report in Augus! 2ffi2, andalr supplements thereto.

' "Low Imp*ct Developmenf'or "LID'r means dcsign and techniques that store;

infiltratq evaporate and detain runofr to mimic predevelopment site hydrology. LID has the

poteirtial to reduce both the volume of storm water generated by a site and its peak overflow rate,

thereby improving the quality of the storm water. Low Impact Development Refofit refers to

the modification of an edsting site to accomplish LID goals. In this Decrec, LIDR will refer to

both techniques or technologies.

"MGD" means million gallons perday.

"NMC Report" mealrs the report entitled District of Columbia Water and Sewer

Authority, EPMC III-Sewer System, "Combined Sewer System Nine Minimum Conhols

Summary Report", Dra& July 1999 @ngineering Program Management Consultant ltr, Greeley

and Hansen - Program Manager).

"hlPDES Permif ' means National Pollutant Discharge Elimination System

OTPDES) permit number DC002l199 issued to WASA pursuant to Section 402 of theClean

water Ac! 33 u.s.c. $ 1342, and any future, extended, modified or reissued permit.

"Partial Consent Decre€" means the Consent Decree in this consolidated action

entered by this Court on October 10, 2003, resolving, inter alig plaintiffs, claim for failure to
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implement Nine Minimum Controls.

"Parties" means the United States, WASA and the District of Columbia.

'?erson" means an individual, corporation, parfirership, association, State,

municipality, commission" or political subdivision of a State, or any interstate body.

"Place in Operation" means to achieve steady state operation and to operate

consistentfy in such a way as to accornplish the intended function, even though all tonstnrction

close-out activities (such as completion of a punchlist and resolution ofcontract disputes or

close-outs) may not yet be completed.

"Required Approvals" means approvals and/or permits required from agencies of

the District of Columbia government (other than WASA itself), the federal government or any

other governmental or private entrty or person.

'1selected CSO Conhols" or "selected Controls" means the controls and projects

that comprise the recommended confrol plan in Section 13 of the LTCP and areenumerated in

Section VI of this Decree.

"separation" or "sewer Separation" means separation of sewers carrying stonn

water and sanitary so that storm water and sanitary wastewater each are conveyed

through a separate system of pipes. For those CSO outfalls that are separated in this Decree, the

permitted CSO outfall may remain as a discharge point but shall discharge only storm water after

its separation.

"settling Defendants" means WASA and the District of Columbia.

'WASA'mg:lns the District of Columbia Water and Sewer Authority and any

10
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successors thereto.

V. OVERVIEW

8. The LTCP provides for control of CSO discharges to the Anacostia River, the

Potomac River, and to Rock Creek and its Piney Branch tributary. The Selected CSO Controls

are comprised of a system of underground storage tunnels and pumping stations designed to

reduce the diseharge of eSO to the receiving waters and to coflvey stored combined ffow to Blue

Plains for treatnent. Other elements of the LTCP include LIDR, Sewer Separation, Outfall

Consolidation, CSO monitoring, public notification, intercepting sewers, regulator improvements

and improvements to Excess Flow Treatment Facilities at Blue plains.

VI. SELECTED CSO CONTROLS AI\D SCIIEDULES

WASA agrees to and is ordered to implement the following Selected CSO

Conhols, which shall be operated in accordance with the NPDES permit and shall have the

minimum elements and capacities set forth below. Nothing herein shall be deemed to be

inconsistent with the NPDES Permit and, in the event of a conflict, the NPDES permit shall

control.

A. Anacostia River Proiects

WASA shall plan, design, and Place in Operation the following projects to control

CSO discharges to the Anacostia River, *anytime up to b1t no later than the schedules set forth

below, and thereafter to operate them.

9- WASA shall start the Facility Plan for the Anacostia River Projects no later than

six (6) months from entry of this Consent Decree. No later than three years and six months from

l l



Consolidated Civil Action No. I:00CV00I83TFH
Final and executed version ofConseirt Decree

entry, WASA shall submit to EPA pursuant to Section X of this Consent Decree a summary

report and detailed implementation schedule for the Anacostia River Projects. That detailed

implementation schedule shall set forth anticipated completion dates for stages of work and shall

include appropriate deadlines for filing all applications for all permits that WASA knows will be

necessary, and dates for notices to proceed with work and construction starts. n*.tpt for the

milestones in this Seetion, the deadlines in the d€tail€d implementation schodule shall serve to

track and report progress and shall not be enforceable obligalions of this Consent Decree.

10. Rehabilitation of Maitr, *O" Street, and Eastside Pumping Stations. These

projects are being implemented pursuant to the requirements of the Partial Consent Decree.

11. Separate Fort Stanton Drainage Area (Outfalt 006). WASA shall separate the

combined sewer area tributary to CSO Outfall 006 on the east side of the Anacostia River,

eliminating it as a CSO outfall at any time up to, but no laterthan the following schedule:

1) Award Contract for Detailed Design: one (l) year from entry

2) Award Confiact for Construction: three (3) years from enfry

3) Ptace in Operation: five (5) years from entry

12. ,Fort Stanton fnterceptor. WASA shall design and consfruct an interceptor

pipeline to carry flows from CSO Outfalls 005 and 007 on the east side of the Anacostia to the

Storage/Conveyance Tunnel at Poplar Point. The interceptor shall have sufficient capacity to

provide the degree of control specified in the LTCP. WASA shall design, construct and Place in

Operation this interceptor at any time up to, but no later than the following schedule:

l) Award Confract for Detailed Design: eight (8) years from entry

l 2
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2) Award contract for conskuction: eleven (l l) years from entry

3) Place in Operation: thirteen (13) years from entry

13- Storage/Conveyance Tunnel From Poplar Point to Northeast Boundary.

WASA shall constnrct a Storage/Conveyance Tunnel from Poplar Point to Northeast Boundary

which shall store combined sewer flow &om the Main and O Street Pumping Station site, the

CSOs along the Navy Yard and M Stee! and the Northeast Botmdary CSO, in accordancc with

WASA's NPDES Permit. This tunnel will be designed and operated to provide CSO storage

and conveyance for cSo outfalls 004, 009, 010, 0l l, 0l 14 012,013, 014, 015, 016, 017, 0lg,

and 019 on the west side of the AnacostiaRiver. The storage capacity ofthe tunnel shall be at

least forty nine (49) million gallons. The location ofthe tunnel shall be finalized during Facility

Planning and design but its approximate location is depicted in Page ES-9 of Appendix A. After

the tunnel is Placed in Operation, in the event of wet weather causing the tunnels to be used for

storage, WASA shall dewater the tunnel to the CSS as soon as practicable, but in no event longer

than 59 houns, and shall convey the contents ofthe tunnel to Blue plains for heaftnent in

accordance with its NPDES permit. WASA shall plan, desrgn, construct, and place in Operation

the tunnel at any time up to, but no later than the fofiowing schedule:

l) Award contract for Detailed Design: four (a) years from entry

2) Award contract for construction: seven (7) years from entry

3) Place in Operation: thirteen (13) years from entry

14- Poplar Point Pumping Station. Under the Pa*ial Consent Decree, WASA is

required to make certain interim improvements to the existing Poplar Point pumping Station. In

l 3
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addition, WASA shall replace the existing Poplar Point Pumping Station with a new facility

which shall include a low lift pumping station and a tunnel dewatering pumping station. The

firm wastewater pumping capacrty of the low lift pumping station shall be not less than 45 MGD

and the tunnel dewatering pumping station shall be capable of dewatering the contents of the

Storage/ Conveyance Tunnel at Poplar Point when full within 59 hours. WASA shall design,

constnrc;t and Place in Operatiort both the new low lift and dewatering portions of the new

pumping station at any time up to, but no later than the following schedule:

1) Award Conbact for Detailed Design: seven (7) years from entry

2) Award Contract for Construction: ten (10) years from enty

3) Place in Operation: thirteen (1.3) years from entry

Storage/Conv€Vance Tunnel Parallel to Northeast Boundary Sewer. WASA

shall conshuct a Storage/Conveyance Tunnel generally parallel to Norlheast Boundary Sewer to

provide additional storage and conveyance for combined sewer flow and to relieve street and

basement flooding in the Northeast Boundary area. The tunnel shall capture and store the

combined sewer flow, in accordance with WASA's NPDES permit. After the tunnel is Placed in

Operatiorg in the event of wet weather causing the tunnel to be used for storage, WASA shall

dewater the tunnel to the CSS as soon as practicable, but in no event longer than 59 hours, and

shall convey the contents of the tunnel to Blue Plains for treatment in accordance with WASA's

NPDES permit. The storage capacrty ofthe tunnel shall be at least seventy-seven(77) million

gallons. The location ofthe tunnel will be finalized during Facility Planning and design but its

approximate location is depicted in Page ES-9 of Appendix A. Once the tunnel and its

15 .
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appurtenances are Placed in Operation, discharges to the Northeast Boundary Swirl Facility shall

be directed to the tunnel and the Swirl Facility shall be abandoned. WASA shall design,

construct and Place in Operation the tunnel at any time up to, but no later than the following

schedule:

l) Award conaact for Detailed Design: ten (10) years from entry

2) Award Conhact for Construction: thirteen (13) years from entry

3) Place in Operation: twenty (20) years from entry

16. Northeast Boundary Side Tunnels. WASA shall construct side tunnels ftom the

Storage/Conveyanoe Tunnel in the foregoing paragraph, along West Virginia and Mt. Olivet

Avenues, NE and along Rhode Island and 46 St., NE to eliminate basement and street flooding.

The location of the tunnels will be finaluedduring Facility planning and design but their

approximate locations are depicted on page ES-9 of Appendix A. WASA shall design,

construct' and Place into Operation the side tunnels at any time up to, but no later than the

following schedule:

l) Award Contract for Detailed Design: fourteen (14) years from enty

2) Award Contract for Consfiuction: seventeen (17) years from entry

3) Place in Operation: twenty (20) years from enrry

17. Anacostia Outfall Consolidation. WASA shall consolidate and direct all

combined sewer flow from Outfalls 016,|lland 018 in the vicinity of the Anacostia Marina to

the Storage/Conveyance Tunnel from Poplar Point to Northeast Boundary, thus eliminating

outfalls 016,017 and 018. WASA shall consolidate these outfalls at any time up to, but no later

r5
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than the following schedule:

l) Award contract for Detailed Design: eight (8) years from entry

2) Award contract for construction: eleven (l l) years from entry

3) Place in Operation: thirteen (13) years from entry

B. Potomac River Proiects

WASA shall plan, design, constucf and Plac€ in Operation the following

projec* on the Potomac River to control CSO discharges to that river- at any time up to but no

later than the schedules set forth below, and thereafter to operate them.

lg. WASA shall start the Facility Plan for the Potomac River-Projects no later than

ten years after entry of the Consent Decree. No later than thirteen years from entry, WASA

shall submit to EpA pursuant to Section X of this Consent Decree a summary report and detailed

implementation schedule for the Potomac River Projects. That detailed implementation schedule

shall set forth anticipated completion dates for stages of work and shall include appropriate

deadlines for filing all applications for all permits that WASA knows will be necessary, and

dates for notices to proceed with work and consfuction starts. Except for the milestones in this

Section VI, the deadlines in the detailed implementation schedule shall serve to track and report

progress and shall not be enforceable obligations of this Consent Decree.'

19. Rehabilitation of the existing Potomac Pumping Station. The existing

potomac Pumping Station is being rehabilitated purzuant to the Partial Consent Decree in this

consolidated action.

20. Potomac Tunnel Dewatering Pumping Station. WASA shall construct a new

t6
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tunnel dewatering pump station that will be capable of dewatering the contents of the potomac

Storage/Conveyance Tunnel when full within 59 hours. WASA shall design, consf;uct and

Place into Operation the new dewatering pump capability at any time up to, but no later than the

following schedule.

l) Award contract for Detailed Design: fifteen (15) years from entry

2) Award con*act for construotion: eighteen (lg) years from entry

3) Place in Operation: twenty (20) years &om entry

21. Potomac storage Tunnel. wAsA shail construct a potomac

Storage/Conveyance Tunnel which shall store combined sewer flow from the Georgetown CSOs

and the large CSOs downsheam of Rock Creek [CSO Outfalls 020, 021,022,024,025,026,027,

028, and }2glinaccordance with WASA's NPDES Permit. The storage capacityofthe tunnel

witl be at least fifly"eight (58) million gallons, unless the tunnel capacity is adjusted to take into

account the effects of LIDR as set forth in Section IX. The location of the tunnel will be

finalized during facility planning and design but its approximate location is depicted on page ES-

9 of Appendix A. After the tunnel is Placed in Operation, in the event of wet weather causing

the tunnel to be used for storage, WASA shall dewater the tunnel to the CSS as soon as

practicable, but in no event longer than 59 hours, and will convey the contents of the tunnel to

Blue Plains for freaknent in accordance with WASA's NPDES permit. wAsA will design,

construct and Place into Operation the tunnel atany time up to, but no later than the following

schedute:

l) Award Contract for Design: thirteen (13) years pom entry
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2) Award Contact for Constnrction: sixteen (16) years from entry

3) Place in Operation: twenty (20) years from entry

22. Outfall Consolidation. WASA shall consolidate and direct alt combined sewer

flow from CSO Outfalls 024, 025,026,027 and028 in the Georgetown waterfront area to the

Potomac Storage/Conveyance Tunnel, thus eliminating CSO Outfalls 024,Q25,026,027 and

028, atany time up to, but no later than the following schedule:

l) Award Confiact for Detailed Design: thirteen (13) years from entry

2) Award Contract for Construction: sixteen (16) years from entry

3) Complete Consolidation and Eliminate Outfalls: twenty (20) years from entry

C. Rock CreekProiects

WASA shall plan, design, construct, Place in Operation and operate the following

projects on Rock Creek to confol CSO discharges, at any time up to but no later than the

schedules set forth below, and thereafter to operate them.

23. WASA shall start the Facility Plan for the Rock Creek Projects no later than

eleven years after entry of the Consent Decree. On or before fourteen years from enty, WASA

shall submit to EPA pursuant to Section X ofthis Consent Decree a summary report and detailed

implementation schedule for the Rock Creek Projects. That detailed implementation schedule

shall set forth anticipated completion dates for stages of work and shall include appropriate

deadlines for filing all applications for all permits that WASA knows will be necessary, and

dates for notices to proceed with work and construction starts. Except for the milestones in this

Section VI, the deadlines in the detailed implementation schedule shall serve to track and report

18
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progress and shall not be enforceable obligations of this Consent Decree.

24' CSO Outfall Separation. WASA has certified pursuant to the partial Consent

Decree that it has separated the Luzon valley iss triuutary to cso ouffall 05g. WASA shall

separate the combined sewer areas hibutary to CSO outfalls 031, 037, 053 and 05g. The

separation shall eliminate them as CSO outfalls, at any time up to, but no later than the following

schedule:

l) Award of contract for Detailed Design: two (2) years from enfy

2) Award of contract for construction: four (4) years from entry

3) Complete Separation: six (6) years from entry

25' Monitoring at CSO Outfalls 033,036, 047 anil057. WASA represents that it

has conducted hydraulic monitoring at CSO Outfalls 033,0i6,047 and0S7 toobtain data to

further chatactefize the overflows on Rock Creek, including their frequency and volume. On or

before thirty (30) days from entry of this Decree, WASA shall provide the monitoring data to

EPA' EPA will review such data and determine whether it is sufficient for the characterization.

If EPA concludes the monitoring data is sufficienf it will so advise WASA in writing. If EpA

requires additional data or information" it will advise WASA in writing as to what further

sampling or information is required. Within sixty (60) days of receipt of such written

notification, WASA shall proceed to perform the additional monitoring to prwide such

additional information to EpA.

26. If the monitoring confirms the predictions of WASA's model for the LTCp - i.e.,

that overflows ogcur relatively infrequently in a range of one to six fimes per year and in
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relatively small amounts - regulator improvements shall be implemented to confiol overflows to

Rock Creek and relief of the Rock Creek Main Interceptor shall be obtained by connecting the

interceptor to the potomac Storage Tunnel. If the monitoring shows that the regulatorr

modifications required will cause surcharging in the Rock Creek Interceptor, WASA shall design

a relief interceptor pmallel to the Rock Cre€k Interceptor, or other project to provide relief to the

interceptor or to provide confol of overflows to the degree specified in WASA's NDPES Permit'

27. Within six (6) months of EPA's written notice that the monitoring already

performed by WASA is sufficient, or upon completion of any additional monitoring or provision

of additional information, WASA shall submit to EPA for approval a report identiffing the

results ofthe monitoring and justiffing which of the foregoing altematives it selects, including a

schedule for award of contract for design" award of contract for construction and placing the

projects into operation that shall be no longer than six years following EPA approval' That

schedule shall be inoorporated into this Decree by reference and WASA shall commence to

implement the planwithin 90 days of EPA approval. WASA shall place into operation the

alternative that it sElected in no more than six (6) years'

Zg. piney Branch Storage Tunnel. WASA shall construct a Rock Creek

Storage/Conveyance Tunnel which shall store the combined sewer flow from the Piney Branch

CSO, Outfall049, in accordance with WASA'sNPDES Permit. The storage capacity ofthe

tunnel will be at least nine and one-half (9.5) million gallons, unless the tunnel capacity is

adjusted to take into account the effects of LIDR as set forth below. WASA shall design the

tunnel to fill and dewater by gravrty in 59 hours or less when full. After the tunnel is Placed in

20
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Operation, in the event of wet weather causing the tunnel to be used for storage, WASA shall

dewater the tunnel to the CSS as soon as practicable, but in no event longer than 59 hours, and

shall convey the contents of the tunnel to Bhie Plains for treafrnent in accordance with WASA,s

NPDES permit. The location of the tunnel will be finalized during Facility planning and design

but it will be between CSO 049 and Rock Creek and its approximate location is depicted in page

ES-9 of Appendix A WASA $all plan" design, c,onstruct and Plase in Operation thc turmEl at

any time up to, but no later than the following schedule:

l) A\ilard confiact for Detailed Design: fourteen (14) years from enty

2) Award contract for construction: seventeen (17) years from entry

3) Place in Operation: twenty (20) years from entry

D. Blue Plains Wastewater Treatment plant projects

WASA shall plan, design" construc! Place in Operation and operate the following

projects at Btue Plains, at any time up to but no later than the schedules set forth below.

29. Excess Flow fmprovements. WASA shall make the following improvements to

the existing Excess Flow Treaftrent Facilities at Blue Plains in order to insure availability and

improve the reliability ofthe fuII336 MGD excess flow trearnent capacity (Outfa[ 001) at all

times: l) Construct four additional primary clarifiers on the east side of the plant to decrease

loadings on the existing clarifiers and to improve reliability by providing redundancy;2)

lengthen the weir on the Excess Flow Chlorine Contact Tank to reduce head loss through the

system;3) replace the influent sluice gates on the Excess FIow Chlorine Contact Tank with

motor operated butterfly valves to improve system control; 4) incorporate.a control system (and
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possibly variable speed drives) into the rehabilitation of Raw Wastewater Pump Station No. 2 to

improve control of wet well levels at the plant; and 5) install automated controls to facilitate

record keeping, time keeping and communications during excess flow events. WASA shall

make and Place in Operation said improvements at any time up to, but no later than the

following schedule:

1) Award Contract for Detailcd Dcsign: four (alyears from entry

2) Award Contract for Construction: seven (7) years from enfry

3) Place in Operation: eleven (l l) years from entry

E. Public Notification:

30. A visual notification system shalt be installed as part ofthe constnrction of the

tunnel storage projects for the Anacostia River, the Potomac River and for Rock Creek. The

system shall be installed at a minimum of three locations on each receiving water at public

access locations. The system shall be designed to notiff the public ofthe occurrence of

overflows based on flow monitoring at representative CSO outfalls on each receiving water. The

system shall comprise a series of colored lights, flags or pendants that shall operate as follows:

a. Color A shall be displayed as long as flow is detected from the

representative outfall;

b. Other colors shall be displayed based on the overflow volume from the

representative outfall. There shall be two levels of notification: one for an event with a probable

impact of less than}4hours, and another for a longer event;

For an event with a probable impact of less than}4 hours, Color B shall
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be displayed for24 hours after flow is no longer detected from the representative outfall;

d. For an event with a probable impact of more thanZ4hours, Color C shall

be displaye dfor Tlhours after flow if no longer detected from the representative outfall;

e. When operational, the visual notification system shall be described and

explained on WASA's web site.

31. WASA shall finalizc the details of the public notification system (e.g., selection

ofrepresentative outfalls, locations, warnr4g devices, and colorg during Facility planning for

each receiving water. WASA shall submit its plan with the final details to EpA for approval

pursuant to Section X.

32- The foregoing visual notification Section shall be in addition to the obligations

imposed regarding public notification in the partiar consent Decree.

VII. MQDIFICATIONS TO SELECIED CSO CONTROLS A}TD SCIIEDULES

33- Defendants agree that the2}year implementation schedule and the work set forth

in Section YI are feasible and equitable, based on current information,'assumptions and financial

and other projections. Some of the information currently available to WASA and its current

assumptions and projections are set forth in, inter AIig the LTCP appended at Appendix A.

WASA's curtent financial assumptions and projections for the 20 year implementation schedule

are set forth in, inter g!!4 Appendix B.

34. The Parties recognize that the information currently available to WASA as well as

WASA's current assumptions and projections may change during imptementation of the Selected

CSO Controls. The schedule and/or the Selected CSO Conhols in Section VI may be modified
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based on a significant change in the information currently available to WASA or WASA's

current assumptions or projections, whether or not such change is anticipated, that renders the

Consent Decree no longer feasible and equitable. Unless the Parties otherwise agree, a request

for modification shall not relieve WASA of its obligatiors pursuant to Section VI and WASA

shall continue with implementation of the Selected CSO Controls until the request for

modification is either agreed to by the Parties; approved by the Court, or ruled on by the Court

under Section )QOI of this Decree. Any dispute as to whether or not implementation of the

Selected CSO Controls should continue during the pendency ofthe modification request shall

not be subject to judicial review or to dispute resolution.

35. The United States on behalfof EPA has accepted the Selected CSO Controls and

the 20 year schedule. Appendices A and B are not stipulations, however, and the United States

reserves its right to disagree or to contest particular statements or facts contained therein. In the

event that WASA seeks a modification to extend the schedule based upon a significant increase

in costs or other changes in financial circumstances, WASA shall provide to EPA an update of

ths information contained in Appendix B and, at EPA's request, an update of the key financial

variables listed at Appendix C.

36. The failure of WASA and/or the Distriot to seek, approve, or enact timely and

adequate rate changes or to obtain bond or other finanoing to implement the work according to

the schedule contained herein based on current information, assumptions and projections shall

not constitute a significant change in circumstances under thi5 Section nor shall suoh failure by

itself justiff any change in or reassessment of the interim milestones or the 20 yeat schedule in
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this Decree.

37. Grant Fqnding. The schedules contained herein assume no federal

appropriations, grants, or funding from sources other than WASA, for performance of the work

described in Section VI' In the event that WASA receives grant funding from federal or other

sources for such worlg it shall report to EPA in writing the sourcg amounf and timing of any

such grant funain* when it lcarns that it will be appropriad or otherwise received. WASA has

the option but is not required to accelerate the schedule contained in Section VI based on grant

funding.

38' Modifications made pursuant to this Section shall follow the procedures set forth

in Section XXII (Modification) of this Decree.

39- In the event that WASA, after consultation with the Dishict, requests a

modification to the schedule or to the Selected CSo Contols, and the United States does not

agree to the proposed modification, WASA and/or the Disfict may invoke the dispute resolution

procedures of Section XIV ofthe Decree.

40' If WASA' after consultation with the Disnicg requests a modification because it

has deoided that it needs to rebid a contract to construct a project, and if WASA has made best

efforts to communicate with the appropriate personnel at EPA Region 3 to obtain a response to a

request for modification, and has promptly responded to any requests"for information from EpA

Region 3 related to the requested modification, but EPA does not act on the.request for

modification within sixty (60) days after receiving the modification reques! wAsA may initiate

informal dispute resolution and issue a notice of the dispute under the dispute resolution
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procedures. For all other requests for modification, if WASA has made best efforts to

communicate with the appropriate personnel at EPA Region 3 to obtain a resPonse to a request

for modification, and has promptly responded to any requests for information from EPA Region

3 related to the requested modificatioru but EPA does not act on the request for modification

within one hundred twenty (120) days after receiving the modification requesf WASA may

initiate informal dispute iesolution and issue a notice of the dlspute under the dispute resolution

procedures.

41. Compliance with the terms of this Decree is not conditioned upon the receipt of

federal or state grant funds and WASA's failure to comply is not excused by the lack of federal

or state grant funds, or by the processrng of any applications for the same' subject solely to a

force majeure event due to the Anti-Deficiency Act provisions in Section XIll (Force Majeure).

VIIL

A. Individual Construction Project Certilication. Within sixty (60) days of

placing in Operation each project required under Section VI, WASA shall certiff under Section

XX (Certification) that such project has been designed, consfiucted and will be operated in

accordance with the terms of this Consent Decree and its NPDES permit'

B. Post-construction monitoring.

42. When the Selected Controls set forth in Section VI have been Placed in

Operation, WASA shall comply with the post-construction monitoring program set forth in its

NPDES permit.

MONITORING
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, Dt LOW IMPACT DEVELOPMENT RETROFTT

43. WASA shall promote LIDR in the District of Columbia by performing projects as

set forth in this Section. Such projects shall constitute additional work which WASA agrees to

perform in addition to the injunctive relief set forth in Section vL

M- As set forth in the LTCP, WASA shall incorporate LIDR techniques into new

conshrction or reconstruction on WASA facilities for demonstration projects up to a total

expenditure of $3 million and shall maintain the LIDR projects for at least five (5) years after

each project is Placed into Operation. WASA shall monitor such projects to obtain data

regarding the effectiveness of LIDR in reducing run-offreaching combined sswers and surfac€

waters. These LIDR projects shall be in addition to those constructed as a Supplemental

Environmental Project or financed as a Citizen Environmental Project pursuant to the partial

ConsentDecree.

45. WASA shall submit a plan to EPA for approval and a schedule for implementing

and monitoring LIDR on its own property within two (2) years from entry of this Decree.

WASA shall Place in Operation all LIDR projects within six (6) years from approval of that plan

by EPA. WASA shall monitor the LIDR projects for twelve (t2) months after placing in

Operation all LIDR facilities.

46. WASA shall review the results of demonsfiation projects on its own property,
!

other current LID and LIDR information and data from other projects in the Dishict and

elsewhere as part of its design of the Storage/Conveyance Tunnels for Rock Creek and for the

Potomac River set forth in Section VI of this Consent Decree. Its design of those tunnels must
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take such data into account and address whether the data permit it to reduce the capacity of those

tunnels from that set forth in Section VL It shall submit its review and analysis of the data

concerning LIDR and, upon request by EPA, the proposed design forthe Storage/Conveyance

Tunnels for Rock Creek and for the Potomac River to EPA for approval pursuant to Section X of

this Consent Decree.

X. EPA APPROVAL OFPLAIYS AFID STIBIVIISSIONS

47. After review of any plan, repor! or other item that is required to be submitted

pwsuant to this Consent Decree (with the exception of requests for modification pursuant to

Section VII above), EPA shall in writing: (a) approve the submission; (b) approve the

submission upon speoified conditions; (c) approve part of the submission and disapprove the'

remainder; or (d) disapprove the submission.

48. If the zubmission is approved WASA shall take all actions required by the plan,

repor! or other item, as approved. If the submission is conditionally approved or approved only

io purq WASA shall, upon written direction of EPA, take all actions required by the approved

plan, reporl or other item that EPA determines are technically severable from any disapproved

portions, subject to WASA's right to dispute only the specified conditions or the disapproved

portions, under Section XIV ofthis Decree (Dispute Resolution).

49. Ifthe submission is disapproved in whole or in parf WASA shall, within 45 days

or such other time as the Parties agree in writing, correct all deficiencies and resubmit the plan,

report" or other item, or disapproved portion thereo{ for approval. Any Stipulated Penalties

applicable to the original submission, as provided in Section )OI (Stipulated Penalties) offliis
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Decree, shall accrue during the 45day period or otherspecified period, but shall not be payable

unless the resubmission is untimely or is disapproved in whole or in part; provided thaf ifthe

original submission was so deficient as to constitute a material bregch of WASA's obligations

under this Decree, the Stipulated Penalties applicable to the original submission shall be due and

payable notrvithstanding any subsequent resubmission.

50. tf a resubmitted plan, feporq'of other item, or portion thereo{, is disapproved in

whole or in parl EPA may again require WASA to correct any deficiencies, in accordance with

the preceding Paragraphs, zubject to WASA's right to invoke Dispute Resolution and the right of

EPAtoseekStipulatedPerralties,asprovidedintheprecedingParagraphs.

)(L REPORTING

5l' Progress reports are to be provided at quarterly intervals for all milestone events

one year or longer in duration. Each progress report shall summ arize the status and progress of

work required for completion of the next milestone and the impact of any delays on completion

of said milestone, and shall be submitted on the 28h dayofthe month following each calendar

quart€r. 
l

52. Beginning with the first CSO Quarterly Report due after entry of this Consent

Decree, and for every calendar quarter thereafter until this Consent Decree terminates in

accordance with Section )O(VI, (Termination), below, WASA shall submit written skrtus reports

to U.S. EPA, certified pursuant to Section XX, and post them on the WASA website. In each

reporq WASA shall provide the following:

a. a statement setting forth the deadlines and other terms that WASA is required by
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this Consent Decree to meet since the date of the last quarterly statement, whether and to what

extent WASA has met these requirements, and the reasons for any noncompliance;

b. a statement fracking WASA's progress against the detailed implementation

schedules required to be submitted under Section VI upn the completion of Facility Planning

for each receiving water, whether there have been any delays, the reasons for the delays, and the

actions WASA is taking or intEnds to takc to orrercome tlre delays.

c. a general description of the work completed within the three-month period, and a

projection of work to be performed purzuant to this Consent Decree during the next three-month

period. Notification to U.S. EPA of any anticipated delay shall not, by itself, excuse the delay.

)ilI. STIPIJLATED PENALTIES

53. WASA shall be liable for stipulated penalties for the failure to satisfactorily

achieve the deadline for the start of Facility Planning, submission of a detailed implementation

schedule and summary report on Facility Planning, Award of Confiact for Detailed Design and

the Award of Contact for Construction in Section U, s follows:

Period of Noncompliance

ls to 30e Day

31" to 59s Day

606 day until submitted

54. WASA shall be liable for stipulated penalties for the failure to satiifactorily Place

in Operation any of the required projects by the final deadline set forth for that project.in the

schedules in Section VI, as follows:

Penaltv Per Day Per Violation

$ 500

$ 1,000

$ 1,500
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55. WASA shall be liable for stipulated penalties for each failure to property perform

th€ CSO monitoring required in its NPDES Permit after the Sclccted Contnols are placed in

Period of Noncompliance

l$ to 30ft Day

3l"to 596Day

After 60 Days

. Operation, as follows:

Period of Noncompliance

lo to 30'Day

3l$to 596 Day

606 day until submitted

Period of Noncompliance

l" to 306 Day

3ldto 59s Day

60e day until submitted

Period of Noncompliance

lo to 30e Day

Consolidated Civil Action No. I:00CV00IE3TFH
Final and executed version ofConsent Decree

Penaitv Per Da], Per Violation

$ 1,000

$ 2,000

$ 5,000

Penalty Per Day Per Violation

$ 1,000

$ 2,000

$ 2,500

Penallv Per Day Per Violation

$ 500

$ 1,000

$ 2,000

Penaltv Per Day Per Violation

$ 500

3 l

56. WASA shall be liable for stipulated penalties for failure to timely submit any

progress or completion report required in section XI (Reporting), as follows:

57- Other Viglations: If WASA fails to comply with a requirement or provision of

this Decree not expressly listed above, it shall be liable for stipulated penalties as follows:



3lo to 59ft Day

606 day until submitted

Consolidated Civil Action No. l:00CV00I83TFH
Final and executed version ofConsent Decree

$ 1,000

$ 2,000

58. . General Provisions. Stipulated civil penalties shall automatically begin to accrue

on the first day WASA fails to meet any of the schedules required by this Consent Decree or to

satisff any obligation or requirement of this Consent Decree.and shall continue to accrue each

day until WASA achieves compliance with such sctredule, obligation or requirement; provided,

however, that if WASA submig an appropriately documented request for modification under

Section )OOI (Modification) ofthis Decree 180 days prior to an affected deadline or compliance

date, and EPA does not act on such request for modification prior to the deadline or compliance

date, stipulated penalties shall not accrue for WASA's failure to satisf the deadline or

compliance date until EPA's approval or disapproval. This provision shall not apply if WASA

does not have a reasonable basis to make the request for modification or if the request is made

for purposes of delay. In the event EPA approves or disapproves WASA's request for

modification after passage ofthe affected deadline or compliance date, stipulated penalties shall

begin to accrue from the time EPA acts on the request for modification.

59. Failure to Meet Award of Construction Contract Deadlines Due to RebiddinB. If

WASA elects to rebid a construction contact for a project described in Section VI, it may

request a modification under Section VII. In the alternative, WASA may rebid and elect to have

any stipulated penalties for failure to meet the Award of Construction Contract deadline due and

owing but to defer their payment. If WASA meets its deadline for Placing in Operation the

specific project for which penalties were deferred, stipulated penalties for failure to meet the
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deadline for Award of Construction Contract will be excused. If WASA fails to meet the

deadline for Placing in operation the specific project for which penalties were deferred

stipulated penalties for the failure to meet both the Award of Constuction Confact and the

Placing in operation deadlines will be due and payable on demand by the United States. When

WASA elects a deferral of stipulated penalties for failure to meet an Award of Construction

deadline du€ !o rebidding a prqi€ct, it shall give written notice to EpA that it intends to rebid the

project and to defer stipulated penalties. When it awards the confiact for construction of that

projecq wAsA shall so notifr EPA and advise it in writing of the amount of stipulated penalties

accrued pursuant to section xII that are due and owing but defened

60. Stipulated civil penalties shall be paid within thirty (30) days ofthe date ofa

demand for payment of stipulated civil pertalties for any non-compliance with any of the

schedules of performance or requirements set forth in this consent Decree.

6l' In the event that a stipulated penalty is not paid according to the instructions in a

written demand from the United States, the stipulated civil penalty shall be payable with interest

from the original due date to the date ofpaymen! at the statutory judgment rate set forth at 2g

U.S.c. $ l96l(a).

62' Stipulated civil penalties shall be paid elecfionically or by submitting a certified

or cashier's check payable to "Treasurer, the United States of Americ4,, and tendered to the

United States Attorney for the Dishict of Columbia. Simultaneously, WASA shall send copies

of the certified or cashier's check, together with a letter describing the basis for the penalties, to

Chie[, Environmental Enforcement Section, United States Deparhnent of Justice, post Office
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Box 7611, Ben Franklin Station, Washington, D.C. 200M, and to Section Chiel Compliance and

EnforcementBranch, Water hotection Division, US EPA Region 3, 1650 Arch Street

Philadelphia" PA 19103. The transmittal letter shall reference the caption, the civil action

number, and DOJ Number 90-5-l-l-07137.

63. Payment of stipulated civil penalties as set forth above shall be in addition to any

other rights or remedies which may be available to the United States or ils agencies by reason of

WASA's failure to comply with the requirements of this'Consent Decree and all applicable

Federal, state or local laws, regulations, wastewater discharge permr(s) and all other applicable

permits. Where a violation of this Consent Decree is also a violation of such laws, regulations,

or permits, WASA shall be allowed a credit, in the amount of any Stipulated Penalties paid" as a

set-offagainst any statutory penalties imposed for such violation..

64. If WASA invokes dispute resolution and the Court resolves the dispute against

WASA, stipulated penalties which have accrued during the pendency of the dispute shall be

payable, as set forth herein, upon resolution of the dispute; provided, however, that in the event

that the Director of the Water Protection Division requires more than sixty (60) days to iszue a

final agency decision conceming the dispute, WASA shall be liable only for sixty (60) days of

stipulated penalties for the period from submission ofthe Statrements of Position until issuanoe of

the final agency decision, as set forth in Section XIV @ispute Resolution). Stipulated penalties

shall begin to accrue again upon issuance of the final agency decision.

XIII. FORCE MAJEI'RE

65. ..@-Adeig," for the purposes of this Consent Decree is defined as an event
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arising from causes beyond the control of WASA or the control of any entity controlledby

WASA, including its consultants and confiactors, which delays or prevents the performance of

any obligation under this Consent Decree. Nothing in this Section is intended to relieve WASA

of its duty to use due diligence to complete the requirements ofthis Consent Decree in a timely

manner or of WASA's obligation to meet all discharge limitations and other obligations

contained in WASA's NPDES Permit. Unanticipated or increased costs or changed financial

circumstances are not Forse Majzure events, e,:rcept as provided in Paragraph 62 (Anti-

Deficiency Act) below, although in certain instances they may constitute the basis for a request

for modification pursuant to Section VII.

66. Permitting: Failure to apply for a required permit or approval, or to provide in

a timely manner all infomiation required toobtain a permit or approval necessary to meet the

requirements of this Consent D@ree, are not Fors.e Majeure events. However, failure of a

permitting authority to issue a necessary permit in a timely fashion is an event of Force Majeure

where the failure of the permitting authority to act is beyond the control of WASA and WASA

demonstates that it has taken all steps available to it to obtain the necessary p€rmit, including

but not limited to:

a- Promptly providing reasonably known permitting authorities with copies

of this Consent Decree, when lodged, iis well as briefing each such authority, both orally and

with written materials if necessary, on the projects and schedules contained therein in order to

coordinate perrnitting submittals and approvals;

b. submitting a complete permit apprication within two (2) months of the
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date identified in the detailed implementation schedule to apply for permits that are known to be

required, and in a prompt fashion for those permits not known to be required or previously

identified in the schedule;

c. responding to requests for additional information by the permitting

authority in a timely fashion;

d. making regulr inquirn ap,proximatcly every 45 days, both verbally and in

writing, with the permitting authority after initial or zupplemental permit filings, to determine the

status of the permit application;

e. seeking relief from higher management offrcials within the permitting

authority where permit processing delays threaten to cause noncompliance with any deadline in

this decree;

f. accepting lawful permit terms and conditions; and

g. prosecuting appeals of any unlawful terms and conditions imposed by the

permitting authority in an expeditious fashion.

67. Anti-Delicienc.v Act Events: Nothing in this Decree shall be construed to

require an expenditure, obligation or contact in violation of the Anti-Deficiency Acf 3l U.S.C'

$g l34l et Sgl. Where an expenditure, obligation or contract is zubject to the Anti-Deficiency

Acf WASA's obligations shall be subject to the availability of appropriated funds as follows:

(a) WASA must initially identiff the portion of its budget that is comprised of

appropriated funds, identiff the other components of its funding, and demonsftate why the

unavailability qf the appropriated frrnds will delay specific obligations;
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(b) To the extent made necessary by lack of appropriated funds, WASA may

obtain deferral of compliance with an obligation of this Consent Decree until its next annual

budget cycle i{, within sixty (60) days after WASA knew or should have known of the event

described in Paragraph 68 below, itprovides in writing to EPA Region III a statement which

shows the following:

(i) That it included in its annual budget, which accompanies the

District of Columbia budget submitted to the President for hansmission to the Congress pursuant

to Section 466 of the D.C. Self-Government and Governmental Reorganization Act, D.C. Code

Sec. 47-304 (1990), sufficient money to carry out such objective;

(iD That it made diligent efforts to obtain congressionar enactnent of

that part of &e budget act;

(iir) That it expressly identified in the annual fiscal year adopted budget

prepared for Congressional use such obligation (not necessarily to include reference to this

Decree as such) together with the amount of money tied to performing such obligation; and

(iv) That congress acted expressly to eliminate such amount of money

or to reduce it below.the level necessary to perform the obligatioq or.that Congress made an

across the board reduction in WASA's appropriation as shown in WASA's adopted budget

without expressly saving such obligation and the across the board reduction, as applied

proportionately to the amount of money shown in the adopted budget for such obligation, left an

insufticient amount to carry out that obligation.

68. General Re,quirements: When circumstances are occurring or have occurred
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which may delay the completion of any requirement of this Consent Decree, whether or not due

to a Force Majeure even! WASA shall so noti$ EPA" in writing, within fifteen (15) days after

WASA knew, or should have knowq of the delay or anticipated delay. The notice shall describe

in detail the bases for WASA's contention that it experienced a Force lvleigure delay, the

anticipated length of the delay, the precise cause or causes of the delay, the measures taken or to

be taken to prevent or minimize the delay, and the timetable by which those measures will be

implemented. Failure to so notiff the United States shall constitute a waiver ofany claim of

69. If the United States frnds that a delay in performance is, or was, caused by a Force

Majeure event, it shall extend the time for performance, in writing, for a period to compensate

for the delay resulting from such event and stipulated penalties shall not be due for such period.

In proceedings on any dispute regarding a delay in performance, the dispute resolution

provisions of Section XIV shall apply and WASA shall have the burden of proving that the delay

is, or was, caused by a Force Majeure event, and that the amount of additional time requested is

nec€ssary to compensate for that event.

7A. Compliance with a requirement of this Consent Decree shall not by itself

constitute compliance with any other requiremenl An extension of one compliance date based

on a particular event shall not automatically extend another compliance date or dates. WASA

shall make an individual showing of proof regarding the cause of each delayed incremental step

or other requirement for which an extension is sought. WASA may petition for the extension of

more than one compliance date in a single request.
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XTV. DISPUTE RESOLUTION

71. This Court shall retain jurisdiction for the purpose of adjudicating in the manner

provided by this Section, all disputes between WASA and the United States that may arise under

the provisions of this Consent Decree. Unless otherwise expressly provided in this Consent

Decree, the dispute resolution procedures of this Section shall be the exclusive mechanism to

resolve disputes arising under or with respect to this Consent Decree. However, the procedures

set forth in this Section shall not apply to actions by the United States to bnforce obligations of

WASA that have not been disputed in accordance with this section.

72. Permit actions pursuant to 40 C.F.R .Pfrt lz4,including issuance, denials, and

modifications, shall not be subject to this Consent Decree, but rather shall oontinue to b€ handled

through the administrative and judicial procedures set forth in those regulations.

73. Any dispute which arises under or with respect tothis Consent Decree shall in the

firct instance be the subject of informal negotiations between WASA and the United States.

Notice of the dispute shall be provided no later than fourteen (la) days from the date of the .

circumstances giving rise to the dispute. The period for informal negotiations shall not exceed

twenty (20) days from the date ofthe original notice ofthe dispute, unless WASA and the United

States otherwise agree in writing to extend that period.

74. If the informal negotiations are unsuccessful, the position ofthe United States

shall contol unless, within twenty (20) days after the conclusion ofthe informal negotiation

period, WASA invokes the formal dispute resolution procedures of this Section by serving on the

united states a written statement of Position on the matter in dispute, which shall set forth the
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nature of the dispute with a proposal for its resolution as well as any factual data" analysis or

opinion supporting that position and any supporting documentation (including the Long Term

Control Plan or portions thereof) relied upon.

75. Within thirty(30) days of the receipt ofa Statement of Position, pursuant to this

Section" the United States may serve on WASA its own Statement of Position, which may

include an alternate proposal for resolution of the dispurc as well as any faotual data" analysis, or

opinion supporting that position and all supporting documentation (including the Long Term

Contol plan or portions thereof) relied upon by the United States. Within 15 days after receipt

of such Statements, WASA may serve on the United States a Reply'

76. Matters Accorded Reoord Review: With the exception of modification requests

pursuant to Section VII, this Paragraph shall pertain to disputes subject to the procedures of this

Section that concerns the adequacy or nature ofthe work to be performed under Section VI of

this Decree, or other matters that are accorded review on the administrative record under

applicable principles of administrative law. For matters subject to this Paragraph, WASA shall

have the burden of showing that the position of the United States is arbitrary and capricious or

otherwise not in accordance with applicable law or this Consent Decree. Plaintiffshall compile

an administrative record, which shall consist of the Statements of Position and supporting

documentation relied upon (including the LTCP or'portions thereof that the parties incorporated

into their Statements) and other documents considered and relied upon by EPA in aniving at its

final administrative decision. Where appropriate, EPA may allow WASA, the District of

Coiumbia" Citizen Plaintiffs, and/or other members of the public to make supplemental
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submissions. The Director of the Water Protection Division shall issue a final administative

decision resolving ihe dispute based on the administrative record. Stipulated penalties for the

period from submission of Statements ofPosition until issuance ofthe final adminishative

decision shall accrue for no more than sixty (60) days, even if EPA issues the final

adminis&ative decision after more than 60 days. The final adminishative decision shall be

effective in ten (10) days, unless WASA may move forjudicial review within ten (10) days of its

receipt of the final agency decision.

77. Modification Requests: In the case of requests for modification of the Selected

CSO Controls and/or schedules pursuant to Section VII, WASA shall bear the burden of

demonstrating that the requested modification should be approved in accordance with Section

VII of this Consent Decree. EPA's final decision shall be binding on WASA, unless within

twenty (20) days of its receipt WASA submits a modification request to the Court. Ifthe

Director of the Water Protection Division does not issue a final decision on a request for

.modification within one hundred twenty (120) days from the date that WASA submits its Reply

to the United States' Statement of Position, WASA may elect to move in Court to modifi the

Consent Decree.

78. Other Matlers: In the case of other matters not subject to Paragraphs T6 and T7

above, WASA shall have the burden to demonstrate that its actions or positions were taken in

accordance with the terms, conditions, requirements and objectives of this Consent Decree and

the Clean Water Act. The Director ofthe Water Protection Division will issue a final decision

resolving the dispute which will be binding on WASA, unless within twenty (20) days of its
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receipt WASA serves on the United States a motion for judicial review of the decision setting

forth the matter in dispute, the efforg made to resolve it, the relief requested and the schedule, if

any, within which the dispute must be resolved to ensure orderly implementation of this Consent

Decree. Stipulated penalties for the period from submissioh of Statements of Position until

issuance of the final adminishative decision shall accrue for no more than sixty (60) days, even

if EPA issues the final administrative decision after morc than 60 days.

79. Where the dispute arises from WASA's request for rnodification of the Selected

CSO Conhols and/or schedules pursuant to Section VII, the matter shall not be subject to the

principles of record review in Paragraph 76. For other matters, If WASA and the United Starcs

disagree as to whether the dispute should proceed under the principles of record review or no!

WASA shall follow the procedures determined by EPA to be applicable. Upon appeal, the Court

shall determine which procedures are applicable in accordance with the standards set forth in this

Section.

80. Submission of any matter to the Court for resolution shall not extend or stay any

of the deadlines set forth in this Consent Decree unless the Parties agree to such extension in

writing or the Court grants an order extending such deadline(s). Stipulated penalties with respect

to the disputed maffer shall continue to accrue but payment shall be stayed pending resolution of

the dispute as provided in this Section. Nonvithstanding the stay of paymen! stipulated penalties

shall accrue from the first day of noncompliance with any applicable provision of this Conient

Decree. In the event that WASA does not prevail on the disputed issue, stipulated penalties shall

be assessed and paid as provided in Section XII (Stipulated Penalties).
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XV. RIGIIT OF ENTRY

81. Commencing upon the date of todging of this Consent Decree, U.S. EpA and is

representatives, contractors, consultants, and attorneys shall have the right ofentry into and upon

the premises of WASA at all reasonable times, upon proper presentation of credentials, for the

purposes of;

(a) Monitoring the progress of activities required by this Consent Decree;

(b) Veriffing any data or information required to be submitted pursuant to this

Consent Decree;

(c) Obtaining samples and upon request, splits ofany samples taken by WASA or its

consultants. Upon request, WASA will be provided with splits of all samples taken by the

United States;

(d) Inspecting and evaluating the CSO System;

(e) Inspecting and reviewing any record required to be kept uirder the provisions of

this conse,nt Decree or any NpDES permit and the clean water Act; and

(D Otherwise assessing WASA's compliance with this Consent Decree.

82. This Section XV, Right of Entry, in no way limits or affects any right of entry and

inspection, or any other right otherwise held by the United States, U.S. EpA and any other

govemmental entity, pursuant to applicable federal or state laws, regulations.

83. WASA reserves the right to request the laboratory analytical results of samples

taken from the CSS by the United States during the term ofthis Consent Decree, and any non-

privileged reports prepared using such results.
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84. This Consent Decree is not and shall not be interpreted to be a permit or

modification of any sxisting permit issued pursuant to Section 402 of the Act, 33 U.S.C. $ 1342,

nor shall it be interpreted to be such. This Consent Decree does not relieve WASA of any

obligation to apply for, obtain and comply with the requirements of any new or existing NPDES

permit or to comply with any federal, state or local laws orregulations, including but not limited

to its obligations to obtain a permit for its wast€water fieatnent and collection system or

facilities and to comply with the requireme,nts of any NPDES permit or with any other applicable

federal or state law or regulation. Any new permi! of modifioation of existing permits, must be

complied with in accordance with federal and state laws and regulations.

xvII. FATT4URE OF COMPLTANCE

85. The United States does not, by its consent to the entry of this Consent D@ree,

warrant or aver in any manner that WASA's complete complianoe with,this Consent Decree will

result in compliance with the provisions of the Clean Water Ac! 33 U.S.C. SSf ZSf et peq., or

with WASA's NPDES permit. Notwithstanding EPA's review or approval of any Scope of

Work, repo4 or plans and specifications, pursuant to this Consent Decree, WASA shall remain

solely responsibte for any non-compliance with the terms of this Consent Decree, all applicable

permits, the Clean Water Act, and regulations promulgated thereunder. The pendency or

outcome of any prooeeding concerning issuance, reissuance, or modification of any permit shall

neither affect nor postpone WASA's duties and obligations as set forth in this Consent Decree.

XYI[. EFFECT OF DECREE AND NON-WAIVER PROVISIONS

44



Consolidated Civil Action No. l:00CV00lg3TFH

86. The parties agree that this consent Decree 
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of water quality standards and for long-term injunctive relief (Claim One) alleged in the

Complaint filed by the United States through the date of lodging of this Decree.

87. The Consent Decree in no way affects or relieves Settling Defendants of any

responsibility to comply with any federal, state, or local law or regulation. i

88' Thc Parties agee thatWASA is responsibte fof achieving and maintaining

complete compliance with all applicable federal and state laws, regulations, and permits, *O tlrat

compliance with this Consent Decree shall be no defense to any actions commenced pursuant to

said laws, regulations, or permits.

89. The United States reserves the right to file a civil action for statutory penalties or

injunctive relief against WASA for any violations ofthe Clean Water Act by WASA which

occur after the date of lodging of this Consent Decree and any such violations occurring prior to

that date that are not specifically alleged as Claims for Relief in the Complaints.

90. This Consent Decree does not limit or affect the rights of WASA, the District of

Columbia" or the United States as against any third parties which are not parties to this Consent

Decree.

9l ' The Parties reserve any and alt legat and equitable remedies available to enforce

the provisions of this Consent Decree. This Consent Decree shall not limit any authority of EpA

under any applicable statute, including the authority to seek information from WASA or to seek

access to the property of WASA, nor shall anything in this Consent Decree be construed to limit

the authority ofthe United States to undertake any action against any person, including wAsA,
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in response to conditions that may present an imminent and zubstantial endangerment to the

environment or the public health or welfare.

gZ. Obligations of WASA under the provisions of this Consent Decree to perform

duties scheduled to occur after the date of lodging, but prior to the date of entry, shall be legally

enforceable from the date of lodging of this Consent Decree. Liability for stipulated penalties, if

applicable, shall accrue for violation of zuch obligAtions as of thc date of violation and paym€nt

of such stipulated penalties may be demanded by the United States uPon or after entry of this

Consent Decree.

gi. The United States reselres the right to file a criminal action for statutory penalties

or other criminal relief against WASA for any violations by WASA of the Clean Water Act or

other applicable federal statutes.

94. It is ttre intent of ths Parties hereto that the clauses hereof are severable, and

should any clause(s) be declared by a court of competent jurisdiction to be invalid and

unenforceable, the remaining clauses shall remain in full force and effect. i

95. The United States reserves all remedies available to it for violations of Federal,

State and local law.

XDL COSTS OF'SUIT

96. The Parties shall bear their own costs and attorney's fees with respect to this

action and to matters related to this Consent Decree.

XX. CERTINCATION OF SUBMISSIONS

97. WASA shall maintain copies of any underlying research and data in its

46



*T?lf ffi :i::ffi-;iJ;; [?:I$ ffiX
possession, custody or control for any and all documents, scope of worlg reports, plans and

specifications, or petmits submitted to EPA pursuant to this Consent Deqee for a period of five

(5) years, except that WASA shall not be required to maintain copies of drafts of documents,

scope of worh reports, plans and specifications, reports or permits. WASA shall require any

independent contractor implementing this Consent Decree to also retain such materials for a

period of five (5) years. WASA shall submit such supporting documents to EPA upon request

WASA shall also submit to EPA upon request any other documents that relate to or discuss the

operation, maintenance, repair, or constnrction of the CSO system (or any portion thereoQ, or

that relate to or discuss the number, frequency, volume, quality or environmental impact of CSO

discharges. In all notices, documents or reports submitted to EPA pursuant to this Consent

Decree, a senior managsment official of WASA shall sign and certify such notices, documents

and reports as follows:

I cerriff under penalty of law that this document
and all attachments were prepared under my direction or
supervision in accordance with a system designed to ensure that
qualified personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information submitted is, to the best of my
knowledge and belie{, true, accurate and complete. I am aware
that there are significant penalties for submitting false information"
including the possibilif of fine and imprisonment.

)Oil. FOR,\I OF NOTICE

98. Unless otherwise specified within the terms of this Consent Decree, all reports,

notices, or any other written communications required to be submitted under this Consent Decree
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shall be sent to the respective parties at the following addresses:

As to the United States:

DepartElf.nlgf. stilE

Chiet Enl :iunmental Enforcement Section
Envircnrni':nt and Natural Resources Division
U.S. Departrnent of Justice
Post Ofl. ,.1?*x ?61l, Ben Franklin Station
W.1.,;,utg.irn, DC 20044
Reference DOJ Case No. 90-5-l-l-07137

United States Attorney
District of Columbia
Judiciary Center
555 Fifttt Steet NW
Washington, DC 20530

EPA

Director
Water Enforcement Division
Office of Regulatory Enf-orcement
U.S. Environmental Protection Agency
OECA-ORE-WED
Ariel fuos Building
126 and Pennsylvania Ave, NW
Mail Code 2243A
Washington, rc 20004

Chief
NPDES Branch (3WP3l)
Water Protection Division
U.S. Environmental Protection Agency
Region III
1650 Arch Street
Philadelphia" PA 19103

Yvette Roundtree (3RC20)
Office of Regional Counsel
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U.S. Environmental Protection Agency
Region III
1650 Arch Sheet
Philadelphia, PA 19103

As to WASA:

Jerry N. Johnson or his successor
General Manager
District of Columbia Water and Sewer Authority
5000 OverlookAvenug SW
Washington, D.C. 20032

Deputy General Manager/Chief Enginner
District of Columbia Water and Sewer Authority
5000 Overlook Avenug SW
Washington, D.C. 20032

As to the District:

The Attorney General of District of Columbia
One Judiciary Square
441 Fourth SteetNW
Suite 600 South
Washington, DC 20001

XX[. MODM'ICATION

99. This Consent Decree contains the entire agreement of the Parties and shall not bd

modified by any prior oral or written agreemenf representation or understanding. prior drafu of

tliis Consent Decree shall not be used in any action involving the interpretation or enforcement

of this Consent Decree.

100. The non-material terms of this Consent Decree may be modified by a subsequent

written agreement signed by all the Parties. If all the Parties agree to a material modification in

writing, thdy may apply to the Court for approval thereof. If the Parties do not reach agreement
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on such matsrial modification, the request for modification shall be subject to the dispute

resolution procedures of this Decree. All material modifications shall be in writing and

approved by the Court before they will be deemed effective'

l0l. In the event WASA requests a material modification to the Selected CSO

Controls and/or the schedule set forth in Section VI of the Consent Decree, WASA shall arrange

for additional public participation prior !o submitting the modification request to the United

States. WA5A shall initially oonsult with EPA concerning the modification and the scope of

public participation to be obtained by WASA prior to submission of a formal request for

modification from WASAto EPA.

(a) The proposed modification package shall be submitted to EPA and shall

contain the following:

(i) the basis for the modification and the supporting technical and

regulatory justification (including if applicable the LTCP or pertinent portions thereoO;

(ii) any changes to the Selected CSO Controls and/or to the schedule in

section vI of this consent Decree, along with any supportingdata;

(iii) a demonstation of material compliance with any applicable

requirements ofthe 1994 CSO Policy; and

(iv) a demonsfiation that public participation has occurred'

' (b) If the United States, after consultation with the Distict of Columbia, agrees to

the modification, the proposed changes to the Selected CSO Controls and/or the schedules shall

be executed by appropriate officials on behalf of the United States, the District of Columbi4 and



'"Tli'"m3:'"*TH,1IHJ*Tffi:
WASA and lodged with the Court for a period of public comment prior to enfy. If the United

States does not agree to the proposed modification, the matter shall be subject to the procedures

of Section XIV of this Decree @ispute Resolution).

XXru. P{JBLIC COMMENT

102. The parties agree and acknowledge that final approval by the United States and

enFy of this Consentflecree is subject to the requiremenB of 2g C.F.R. $ 50.2, which provides

for notice of the lodging of this Consent Decree in the Federal Register, an opportunrty for

public comment' and consideration by the United States ofany comments. This paragraph does

not create any rights exercisable by the Settling Defendants, and Settling Defendants shall not

withdraw their consent to this Consent Decree between lodging and entry of this Consent Decree

and hereby consents to enty of this Decree without further notice.

103. All inforrration and documents submiffed by Settling Defendants to U.S. EpA

pursuant to this Consent shall be subject to public inspection, unless identified and supported as

confidentiat by WASA in accordance with 40 C.F.R. part2.

xxry.

104. The Court shall retain jurisdiction to enforce the terms and conditions of this

Consent Decree and to resolve disputes arising hereunder as may be necessary or appropriate for

the conshuction, modification or execution of this consent Decree.

XXV. APPEIYDICES

105. Appendix A is the Long Term contor pran and its Appendices.

106' Appendix B contains WASA's financial assumptions and projections that it sets

5 l



"*ffl'j"# :#'"*';:,f; lffi$ rH
forth as its basis for the 20yean implementation schedule in this Consent Decree.

107. Appendix C contains a list of key financial variables to be updated in the event of

a request for modification due to changed financial circumstances pursuant to Section VII of this

Decree.

)OryI. TERMINATIO, N

108. This Consent Decree shall terminate upon motion of the United States to the

Court after each ofthe following has occurred:

(a) WASA has placed in Operation all of the construction projects required

under Section VI;

(b) WASA has demonstrated that it has achieved and maintained compliance

with the water qualrty based CSO numerical effluent limitations and the performance standards

requiring that ttre Selected CSO Controls be implemented, operated and maintained as described

in WASA's NPDES Permit for fio years after the Selected CSO Controls are Placed in

Operation;

(c) wAsA has satisfactorily implemented its LIDR projects and programs as

required by Section D(;

(d) WASA has paid all stipulated penalties and any other monetary

obligations due hereunder, and no penalties or other monetary obligations due hereunder are

outstanding or owed to the United States; and

(e) WASA has certified completion to the United States, and the United

States has not contested WASA's completion or compliance'
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109. The Consent Decree shall not terminate if, within 90 days of certification by

WASA to the United States of compliance pursuant to this Section, the United States asserts in

writing that full compliance has not been achieved, or seeks firther specific information in order

to evaluate WASA's certification. Ifthe United States disputes WASA,s full oompliance, this

Consent Decree shall remain in effect pending resolution of the dispute by the parties or the

Court.

United States that it has completed all the requirements in Paragraph l0g above, and the United

States does not respond on or before 90 days, WASA may file a motion to the Court seeking

termination of this Consent Decree.

)O(vIt SIGNATORIES

I I l. The Assistant Attorney General on behalf of the United States and the

undersigned representatives of the Settling Defendants certi$ that they are fully authorized to

enter into the terms and conditions of this Consent Decree and to execute and legally bind such

party to this document.
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FOR TT{E TJNITED STATES OF AMERICA

THOMAS L. SANSONETTI
Assistant Attorney General
Environment and Natural Resources Division

JOHN C. CRI.JDEN
Deputy Assistant Attomey General
Environment and Natural Resources Division

NANCY FLICKINGER
Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Jtstice
P.O. Box 76l l
Ben Franklin Station
Washington, D.C. 20044
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FOR THE {.'NITED STATES OF AMERICA

KENNETH L. WAINSTEIN, D.C. BAR # 451058

United States AttorneY

ssg
Assistant United States AttorneY

BRIAN SONFIELD D.C. BAR # M9098
Assistant United States AttorneY
Disfiict of Columbia
Judiciary Center
555 Fifth Street N.W.
Washington, D.C.20530
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FOR THE I.'N[ED STATES ENVIRONMENTAL
PROTECTION AGENCY

DONALD S. WELSH
Regional Administrator

WII,LIAM C. EARLY
Regional Counsel

JON CAPACASA
Director, Water Protection Division

YVETTE ROUNDTREE
Senior Assistant Regional Counsel

U.S. Environmental Protection Agency
Region III
1650 Arch Sheet
Philadelphia PA 19103
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THOIVTAS V. SKINNER
Acting Assistant Administrator
Office of Enforcement and Compliance
Assurance
United States Environmental Protection Agency
Washington, D.C.20460
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FOR TTIE DISTRICT OF COLUMBTA
WATER AND SEWER AUTHORITY

JERRY N. JOHNSON
General Manager

AVIS M. RUSSELL
General Counsel
District of Columbia Water and Sewer Authority
5000 Overlook Avenue, S.W.
Washington, D.C. 20032

DAVID E. EVANS
McGuire Woods LLP
One James Center
901 East Cary Street
Richmond, Virginia 23219
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FOR TTIE DISTRICT OF COLI.JMBIA

FNSERT DTSTRTCT STGNATURE BLOCKS rmREI

60



Appendix A



The August, 2002 Long Term Control Plan' and its
Appendices A through G will be filed in hard copy

in lieu of electronic filing, since the Plan exceeds 500
pages and contains numerous graphs, maps,
and charts that must be reproduced in color.
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APPEIYDIXB

Table l, attached, presents V/ASA's financiat projections for the impact on sewer rates of the 2g-yearLTCP implernentation schedule as specified inthi consent desree. bescriptions of the headingcolumns in Table I are presented below:

ColurnnNo. Headine I)es(rin*i.m
I YearNo.
2 Calendar year
3 Capital

2ffi1 Dollars ($M)
Estimated capital costs @
constant vear 20Ol dollars

4 Capital
Actual Dollars ($M)

rnc esumar€d caprtal costs for the CSO LTCP orpressed in
the y-ear cif etpanditrc dollais using 3% pa year to

5 OM
2001Dollars ($M)

Estfunated o
LTCP exprcssed in constantfoar 2001 dollars.

6 OM
Actual Dollars ($M)

The estimated"f"*
CSO LTCP expressed in the year of cxpendiarc dottars
usinC 3% Der vear to escalate the ?OOl lrat'- -o+i*-+^

7 Total
200l Dollars ($M)

rnc asoluon or L:SU (;osh/OIvI/2O0I Dollars ($M) arra
CSO Costs/CapitaU200 I Dollars ($Ivf)

8 Total
Actual Dollars ($M)

roe a(xruon or Us(J CoSwOIWACATaI Dollrs ($M) and
CSO CostVCaoitaUAchral Dollars /*tr,f\

9
Capital Costs Financed ($Ml

Theamormtofa

l0 Capital Costs PAYGO ($M) Theamormtoractoal@
CUffent Ygaf fev€rrues on a ?rAv-rs-varr-cn-Looii

l l Debt Service ($M) rsumalec atmual debt service ori capital costs that ar€
financed Usins 30 vear teym enrl lnmui- d F^a+n ̂ F1ot

t 2 o&M ($tn Slrne q" l-^trr*7-h-,r

l 3 Total Rate Requirements
t4 OtherWASA Wastewater

CostsPaidbyDC
Ratepayers

Op*,ing*d
firnded by retail rate,payers before the addition of CSO
LTCP costs.

15 Tlpical Residential Bill
WithoutCSOLTCP

Estirnatedannual@
addition of ttre CSO LTCp sosrs.

l6 Bill hr*ease Without CSO
LTCP fslmarcd annual change in residential wastewater bill

befo're addition of CSO LTCp costs.
t 7 Tlpical Residential Bill

WithoutCSOLTCP
Estfunatcd annual i
of the CSO LTCP costs.

l 8 Bill Increase Without CSO
LTCP

Estimated atmuat
aftsraddition of CSO LTCP costs

l 9 MHI Esurnared medran household income (hrlil) using 3%
annual gowthrate

z0 % of MHI
2 l Inwer20%o Houscholdincomeora@

lower 20e percentile of horrse-holrlc in rhe Di-+-i^+
22 o/o of l-ower 20Yo .esuuurec resrd€ntlal brll as a percent of the household

income for the most affluent household of the lower ibe
percentile ofhouseholds in the District.

ctDoorac od satirar\NEucKnw,ql sqrirlr\Tmrq.t lil@c Pl€\olJaz\ft9$art-n_ncp_rtcqe_rnru_+px_r_l_n*ooc



The financial projections are based on certain assumptions, which include, but are not limited to the
following:

t. Billed water use is projected to decrease at lo/o per yerrr Residential bill estimates are based
on average conzumption of l00'ccfper year.

2. Customers are assessed a charge for water and wastewater services based on water
conzumption. With the exception of certain fed€rdl goverrmrent customers locatd outside of
the Distric! all customerspay the same rate, regardless of aocount class, meter size, or size of
servic€ connection. The analprs assumes this practice will continue-

3. The analysis assumes a rwdnue co[ection rate of 97.7% ofbilled amounts.

4. Mediail Household Incorne in fte Disnict of Colunrbia is projccted to increase at3oApa
year. The most affiuent of the lower 206 percentile of households in the District have a
household income in 2004 dollars of $19,669 and this is projected to increase at the rate of
inflation, whioh is assumed tooe.'3Vo p€r year.

5. Projections take iato account discounts to low-income customers under the Authority's
customer assistance prcgram. The Authority's program eovers 6,000 low-income customers
and provides discounts of approximately $500,000 each year. Each eligible participant
reoeives an exonption for water service charges in the amount of 4 ccf per month.

6. The financial analysis assutnes an all-in borrowing cost assumption of 7 percent including
, cost of issuance (including bond insuraoce premiums, premiums for debt service reserve

facility and fees and expenses related to bond issuance; apprroximately 2Yo on the Authority's
2003 revenue bond issue), 1Ae ana\nis assumes a debt coverage ratio of 1.40 x Term of
Deb1. The financial analysis utilizes fixed rate financing with a term of 30 years.

7. CSO operating and maintenance and capital costs are escalated at a rate of 3o/oPe[ Year from
2001 cost estimates to the year of expe,nditure. Non CSo-related wastewater operating and
capital costs are projected to increase at approximately 5 percent per year reflecting impacts
of inflation and reinvestment in capital facilities..

C\DoqlB|l|adSdiryJNfucxtN\fe.lsdiltgAT6F.eyld6laFilrr\Ouclt @5.t+vl-r-lc?-tlqE-F|NAl-et-B-h-tuLD0c
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APPENDIX C





APPENDD( C
c€rtain Financial hrformation to perform Financial Anarpis

Pursrantto SectionMl

In the evcnt that WASA seeks a modification of the Schedule pursuant to Section
VII of the Conserrt Decree due to cost oveiruns or changed financial circumstances, rfAsa s5un
update its financial inforrnation. Inforrration that maybe relevant includes tn" Ofioriog lirt *
categorics of infonnatioq and WASA agrees to provide such information in the event thJunited
States requests it Nothing in this App€ndix in auy way limits or narrows the United Stat€s,
lght to obtain or rquest other information in order to review and respond to WASA's request
for a modification

l. DC poputatioq curcnt and projected

L'. Numberofhouseholds, curreot andprojected
Single-fmily residence

- Multi-family buildings

3, Median household income

4- 
'Wastewater 

billings and volume bitled for past thnee years, brokeir out for all user classes

5. Wastewater revenues and orpe,lrdiarres for past three years.

6- WASA financial statements forpast tliree years.

7 - Frospectrrses issued the past thec 5rears.

8' Rate studi€s prepared withiq tlre past three years related to wastewater or stormvvater
progams.

9, Per househol.d wastewater metering fee and ROW fee

10. Average per bousehold volume billed for
- Single-family reside,nce
- Multi-family rqidence

ll. Curent baseline rev€'nues aud acpelrditures.

12- LTCP costs
Capital costs incnrred to date

- Cryital costs projected by yer
- Additionat operations and maintenmce costs projected by year
- costs to date lnancd with grants (amount and interest ratc by yearl
- Costs to date financed with low int€resl non-market l6ens (arnormt aod interest rateby



13.

yeaf)

hojected costs other thm tbose required by this consent decree that should be considered

in addition ro basdine coss. Identify and proj€ct by year-
- Costs necessdy to complywiih regUlations or other legal require'nents.
- Projected sewer system ass€ssmeNrt aud rebsbilitation costs
- Other increases that would cause total annual expeirdiUrres to rise at a rite greater t\arr

inflation

Debt coverage ratio

Bond interest ralc and term

Ratoof inflation

PAYGO assumPtion

Current wastewat€r rate per ccf for single-family residential customer*

History of rate adjusEre,nts or rale recov€ry approach during the past five years. Identiff

thicurrentbasis ior rccoveryofLTCP cosb md anyexpectod chagges inthe basis for

the recovery of these cos8. Ifnf€s re recovered tkoug! othe,t than the wastewater ratq

identify the mechanism, md the arrormt of costs born by each user class-

Projection ov€r tw€sty )'etrs estimating p€r householtl iurpaot of LTCP'

Cunent prograilns to provide relief to low-income residents.

Other doqunentation,or malysis ftat EPA and/orWASA deens relevalrt for the

particular circurnstalrces.

14-

15.

16.

t"l.

18.

r9.

24.

2L.

22.


